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Where no evidence has been offered to prove any material allegation in the 
declaration put in issue by the pleadings and not admitted for the purpose 
of the trial, or otherwise waived, the court should on motion exclude evi- 

{dence offered on other issues and direct a finding for defendant. 


The plaintiff by setting up the application makes the legal effect the same as 
gif every fact therein stated had been expressly averred. 
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Where the application is a part of the policy and a warranty, its statements 
will be deemed material, and if false, even though harmless, or innocently 
so, no recovery can be had as a general rule, ‘but in certain exceptional 

‘ases such statements may be merely representations. 


Where the policy provides that the statements in the application are warran- 
ties, and immediately atter that if the policy has been obtained through 
fraud, misrepresentation, or concealment it shall be void, the two must be 
construed together, and stitements in the application not fraudulent are 
representations, and any defense founded on fraud must be set up and 
proved, 

Matters which appear only in the application, whether warranties or represen- 
tations, can only be availed of as a defense by proving their falsity or 
breach. But the plaintiff must aver and prove, or offer to prove, perform- 
ance of the agreement. 

When the making of the policy, payment of premium, death notice and 
proots have been averred and proved, a prima facie right of recovery is 
made out. 

Where notice and proofs have been received and retained without objection, 
uutil the trial, any defects in them are waived. 

Refusal to pay on some ground not affecting the merits, as want of proper 
notice, is a waiver of all other objections. 


Motxey, J. 

The appellee, Caroline S. Rodgers, recovered a judgment in the 
ragnee Court of Cook County, against the Continental Life Ins. 

Co., for $5,522 on a policy of insurance issued by the company to the 
plaintiff upon the life of her husband. Herbert S. Rodgers. The 
policy is in the usual form, and bears date May 23d, 1881. On the 
defendant’s appeal, the judgment was affirmed by the appellate 
court for the first district, and the company thereupon appealed to 
this court. The declaration is in assumpsit, containing two counts. 
The first is a special count setting out the policy and application in 
heee verba, followed by the usual averments in such cases. The 
second is a consolidated common count for money had and received, 
for interest, and for money due on an account stated. The plea of 
non-assumpsit alone was filed to the whole declaration. 

The plaintiff being sworn as a witness in her own behalf, testified 
that she was the wife of Herbert S. Rodgers at the time of making 
the policy; that he died on the 16th of December, 1883, at Minne- 
apolis; that she found the policy, together with the company’s re- 
ceipts showing payment of the premiums, among his papers, which 
were produced in court, and put in evidence. The application being 
in possession of the defendant, was not offered in evidence by plaint- 
iff, or, indeed by either party, nor had the defendant been served 
with any notice to produce it on the trial other than that which may 
be implied by law from the bringing of the suit, and setting it out 

i n the declaration. 
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The policy offered in evidence contained the following provision : 


Provided, always, and it is hereby declared to be the true intent and mean- 
ing of this policy, and the same is granted by the company and accepted by 
the assured upon the following express conditions and agreements: * * 

Second. That the answers, statements, and declarations contained in or in- 
dorsed upon the application for this insurance, which application is hereby 
referred to and made part and parcel of this contract as if fully recited herein; 
and upon the faith of which this agreement is made, are warranted by the 
assured to be true in all respects ; and that if this policy has been obtained 
by or through any fraud, misrepresentations, or concealment, said policy shall 
be absolutely null and void. * * * 

Seventh. That no claim shall exist under this policy, unless due notice and 
satisfactory proof of death shall be presented in writing to the officers of said 
company at the home office in Hartford, Connecticut, within two years after 
the death of the person whose life is hereby insured. ; 

In addition to this, the application which is signed by the com- 
pany as well as the assured, contains the following provision:— 

And it is hereby covenanted and agreed, that the statements and represen- 
tations contained in this application and declaration, shall be the basis of and 
form part of the contract, or policy of insurance, between said party or par- 
ties signing this application and the said Continental Life Insurance Com- 
pany, which statements and representations are hereby warranted to be true, 
aud any policy which may be issued upon this application by the Continental 
Life Insurance Company, and accepted by the applicant, shall be so issued 
and accepted upon the express condition that if any statements or representa- 
tions in this application are in any respect untrue, or if any violation of any 
covenant, condition, or restriction of the said policy shall occur on the part of 
the party or parties signing this application, then the said policy shall be 
null and void, and all money which shall have been paid on account of said 
policy shall be forfeited to the said company. 

The plaintiff then, for the purpose of showing that notice had 
been given and proofs made of Rodgers’ death, put Steward Marks, 
the general manager of the company for its northwestern depart- 
ment, upon the stand, who testified in substance, that certain blanks 
were sent to Mr. Williams, the company’s agent at Minneapolis, for 
the purpose of making out such proofs; that they were subsequently 
handed to him by Mr. Smith, the plaintiff's attorney, to be forwarded 
to the company at its home office; that he could not answer whether 
he had sent them, because he was not able to find he had done so 
from an examination of his letter-book; that, ordinarily, as a matter 
of convenience to policy-holders, he sent such proofs to the home 
office; that Maj. Henry P. Barton, superintendent of the company’s 
agencies, generally has charge of the settlement of policies when 
deaths occur, and was such superintendent in January, 1884; that 
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witness met Maj. Barton and plaintiff’s attorney in Grannis Block, 
in reference to this claim, and several conversations were had about 
it. Mr. Smith, plaintiff's attorney, then testitied as follows : “I de- 
livered them (the proofs) to Mr. Stewart Marks under this policy. 
They were delivered to him by me on the first day of January, 884, 
to the best of my recollection. The day before this suit was com- 
menced, I was notified by Mr. Marks that Major Barton was here, 
and would like to meet me at their office in reference to this matter. 
They declined to pay it. Didn’t put it on any ground, but simply 
declined to pay it. Said he would give me the amount of money 
the man had paid them.” 

Upon this state of facts the court refused, upon the defendant’s 
application, to either exclude the evidence from the jury or to in- 
struct them to find for the defendant. The defendant declined to 
offer any evidence, and the cause was submitted upon the foregoing 
evidence with the result already stated. 

It is earnestly contended by appellant’s counsel, that the trial 
court erred in refusing to instruct the jury to find for the defendant 
or to exclude the evidence from the jury. This contention is based 
upon four distinct propositions, which if true to the extent claimed, 
clearly justify the conclusion which counsel draws from them. 
These propositions are as follows:— 

1. That the plaintiff, by setting up the application makes it a part 
of the same, and that the legal effect of it is the same as if every fact 
therein stated had in the ordinary way been expressly averred. 2. 
That the matters and things set up in the application being declared 
both in the policy and application to be a part of the contract, and 
being also expressly warranted by the assured “to be true in all re- 
spects,” are by the terms of the contract itself made ‘ material,” or 
in other words are made “ warranties,” without regard to whether 
they are in fact material to the risk or not. 3. That the answers, 
statements, and representations in the application being warranties, 
they are conditions precedent to a recovery, and the plaintiff was 
bound to prove them, regardless of their form, nature, or character, 
to justify a recovery. 4 It is the settled law and practice in this 
State that where no evidence has been offered to prove any material 
allegation in the declaration put in issue by the pleadings, and not 
admitted for the purpose of the trial, or otherwise waived or dis- 
pensed with, the court should, on motion, exclude the evidence 
offered on other issues in the case, or direct the jury to find for the 
defendant. The last proposition is fully sustained by the decision 
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of this court, and may be admitted to be true without qualification : 
Frazer vs. Howe, 106 Ill., 563; Abend vs. Terre Haute etc. Ry. Cu., 
111 DL, 202. 

The first proposition is also equally true, and is so elementary in 
its character as to require no authority in its support. 

With respect to the second proposition, it is believed it cannot be 
maintained as universally true without some qualification. It is, 
however, generally true, that where the application is expressly de- 
clared to be a part of the policy, and the statements therein con- 
tained are warranted to be true, as was the case here, such state- 
ments will be deemed material, whether they are so or not; and if 
shown to be false there can be no recovery on the policy, however 
innocently made, and notwithstanding their falsity may have no 
agency in causing the less, or producing the death of the assured : 
Ripley vs. Aitna Ins. Co., 30 N. Y, 136; O’Neil vs. Buffalo Fire Ins. 
Co., 3 N. Y., 142; Barteau vs. Phoenix Mut. Life Ins. Co., 67 N. Y., 
595. While this is true as a general rule, still there are cases to be 
found in which the statements in the application have been held to 
be representations merely, notwithstanding they were expressly de- 
clared to be warranties, as they are here. 

Thus in Fitch vs. American P. L. Ins. Co. (59 N. Y., 557), which 
was an action on a life policy, and the defense an alleged breach of 
warranty by the assured in untruly answering certain questions in 
the application, the policy, among other statements contained the 
following: “Fraud or intentional misrepresentation violates the 
policy, and the statements and declarations made in the written 
application for this policy, and on the faith of which it was is- 
sued, are warranties in all respects true, and do not suppress or 
omit any fact relative to the insured affecting the interest of the 
company, or which, whether material or not, would tend to influ- 
ence the company in taking the risk.” In the concluding part of 
the application occurs the following : “I, the undersigned applicant, 
do hereby declare that the preceding answers to the annexed ques- 
tions, and written statements in the preceding statement, declara- 
tion, or warranty, together with the statements made to the 
examining physician, are warranties, correct and true, * * *-and 
shall be the basis and form part of the contract or policy between 
the undersigned applicant and the said company; and, if not in all 
respects true and correct, the policy shall be void.” It is also fur- 
ther said in the policy that the same is issued and accepted “in 
entire, unconditional honesty and good faith, and with the just in- 
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tent of scrupulously fulfilling all the conditions and engagements of 
the contract with absolute certainty,” etc. Under this state of facts, 
one of the questions made in the case was whether the statements in 
the application were warranties or merely representations, and it was 
held they were the latter. The conclusions reached seems to have 
been placed mainly on two grounds, namely: 1. Because the good 
faith and honest intentions of the contracting parties are so studi- 
ously and conspicuously kept in the foreground of the transaction. 
2. t was thought that, because of the frivolous character of many 
of the questions and answers, and the difficulty, if not impossibility, 
of proving many of them after the death of the assured, it could not 
have been intended to give them the force and effect of absolute 
warrauties. As to the first ground of the decision, it was certainly a 
work of supererogation, so far as the insured was concerned, to make 
any reference whatever to his good intentions, honest purposes, etc., 
if as was claimed his answers and statements were all warranties 
binding him absolutely, without regard to whether they were made 
honestly or dishonestly. Both of the elements forming the basis of 
the decision in that case are clearly present in this. Thus the state- 
ment in the policy that the answers, statements, etc., in the applica- 
tion, etc.,” are warranted by the assured to be true in all respects ” is 
followed by the addional statement, “That if this policy has been 
‘obtained by or through any fraud, misrepresentation, or conceal- 
ment, said policy shall be absolutely null and void.” Tt is clear the 
fraud, concealment, and misrepresentation here contemplated can 
have no application to anything other than the answers to the ques- 
tions in the application. If true and full answers, there could be 
neither fraud, concealment, nor misrepresentation; and, if not full 
and true upon the hypothesis they were warranties, the insured 
would incur a forfeiture of the policy, whether there was any inten- 
tional misrepresentation or suppression of the truth or not. If the 
answers, however, are simply representations as contradistinguished 
from warranties, in the technical sense of those terms, then such of 
the answers not material to the risk, as were honestly made in the 
belief they were true, would not be binding upon the assured, or 
present any obstacle to a recovery. It is clear, therefore, the only 
way in which to give that provision of the policy relating to fraud, 
concealment, and misrepresentation any effect at all, is by treating 
the answers in the policy as mere representations, and not warran- 
ties. If so treated, any defense founded upon an alleged misrepre- 
sentation or fraudulent concealment, it is clear, would have to be set 
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up and proved by the company. And is this not more in conso- 
nance with the presumed intentions of the parties than the opposite 
view? Turning our eyes to the policy we find the insured is ex- 
haustively examined with respect to his afflictions through life in the 
way of diseases. Each disease is specifically pointed out and called 
to his attention in a separate interrogatory. Question follows ques- 
tion until the number of diseases brought in review amounts alto- 
gether to twenty-four, which is followed by just the same number of 
categorical answers. Some of the diseases in this imposing list are 
of such a character that most persons afflicted with them would nat- 
urally shrink from giving publicity to the fact, and consequently 
no proof could be made after their death one way or the other. 
Again, he is asked the condition of his father’s mother’s health pre- 
vious to her death, and he answers he does not know. Now, sup- 
pose this answer is to be regarded as a warranty, and that the 
plaintiff is bound to prove, as is claimed, the truth of it as a condi- 
tion precedent to a recovery, is it not clear no recovery could be had 
at all, for from the very nature of the answer no proof could be made 
about it after his death? Moreover, this fact was just as well known 
to the parties at the time as it was after the assured’s death. The 
question then arises, ought a construction to be accepted as the true 
one which will lead to such consequences when another reasonable 
construction can be adopted which will not lead to such results, and 
will, moreover, give effect to all the provisions of the policy, which 
the opposite construction clearly would not? We think not. But, 
leaving this all out of the question, whatever may be the holding of 
other courts on the subject, the rule seems to be well settled in this 
State that it is not necessary for the plaintiff in an action on a pol- 
icy to either allege or prove such matters as appear in the applica- 
tion only. To be availed of as a defense without regard to whether 
they are warranties or representations merely, their falsity or breach 
by the assured must be set up and proved by the defendant as mat- 
ter of defense: Herron vs. Peoria M. & F. Ins. Co., 28 Tll., 235; T- 
linois Fire Ins. Co. vs. Stanton, 57 DL, 354; Mutual Benefit Life Ins. 
Co. vs. Robertson, 59 Tll., 123; Guardian Mutual Life Ins. Co. vs. 
Hogan, 80 IIL, 35. : 
The same view is taken by the United States Supreme Court in 
Piedmont Ins. Co. vs. Ewing (92 U. S., 377). It is there said: The 
number of questions now asked of the assured in every application 
for a policy, and the variety of subjects and length of time which 
they cover are such that it may be safely said no sane man would 
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ever take a policytif proof, to the satisfaction of a jury, of the truth 
of every answer were made known to him to be an indisputable 
prerequisite tofpayment of the sum secured, that proof to be 
made only?after he was dead, and could render no assistance in fur- 
nishing it. On the other hand, it is no hardship that, if the insurer 
knows or believes any of the statements to be false, he shall furnish 
the evidence on which that knowledge or belief rests. He can thus 
single out the answer whose truth he proposes to contest; and if 
he has anyfreasonable grounds to make such an issue, he can show 
the facts"onjwhich it is founded. The judge of the circuit court 
was thereforefright in refusing to instruct the jury that the burden 
of proving ,the truth of these answers rested with the plaintiff 
below.” 

The view taken in that case has our hearty concurrence, and it is 
believed to be supported by the later and better authorities. It is 
certainly{founded on convenience, and is promotive of justice. Nor 
does the rule and practice here sanctioned at all conflict with the 
general and well-recognized doctrine that the plaintiff must aver in 
his declaration, and prove on the trial, performance on his part of 
the agreement, or at least an offer to perform; otherwise, he will not 
be entitled to recover, unless he is prepared to show there has been 
a waiver of such performance by the defendant. Such promissory 
conditions in the contract as he has undertaken to perform are 
known to the law as conditions precedent; and if they have not been 
waived or dispensed with by the defendant, the plaintiff is bound at 
his peril to aver and prove them on the trial. This elementary rule 
of law applies as fully to actions on policies of insurance as to any 
other class of cases. So, in this case the plaintiff was bound to aver 
and show in her declaration the making of the policy, its terms, the 
payment of the premium, the death of the assured, and the giving 
of notice and making proof thereof to the company. When these 
averments had all been proved, in so far as their proof had not been 
waived or dispensed with, a prima facie right of recovery was made 
out against defendant, which the latter was bound to meet by some 
affirmative action; otherwise, the plaintiff was entitled to judgment. 

It is contended, however, that, even upon this theory, the plaintiff 
was not entitled to recover, for the reason there was no competent 
testimony before the jury from which they were authorized to find 
that notice and proofs of the death of the assured were made out 
and given to the company within the time and in the manner re- 
quired hy the policy. This is conceded. Nevertheless, we do not 
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think the defendant is in a position to take advantage of the de- 
ficiency of the proofs in this respect. It is an elementary princi- 
ciple of law that it is not necessary in any case to prove the per- 
formance of a condition which has been waived by the party having 
the right to demand its performance. A condition once waived is 
forever gone, and the performance of it cannot be thereafter required. 
We regard the doctrine well settled that where notice and proofs of 
loss, or of the death of the assured in the case of a life policy, have 
been made out and delivered to the company in due time, and they 
are retained by it without objection, the company cannot, when sub- 
sequently sued on the policy, question their sufficiency: Peoria M. 
& F. Ins. Co. vs. Lewis, 18 Ill, 553; Hartford Fire Ins. Co. vs. 
Walsh, 54 Ill., 164; Great Western Ins. Co. vs. Staaden, 26 IIl., 360; 
Herron vs. Peoria M. & F. Ins. Co., 28 TL, 235. 

Moreover, it is well settled that where an insurance company, after 
a loss has occurred, places its refusal to pay upon some ground not 
affecting the merits of the case, as for instance, want of proper notice, 
all other formal objections not then complained of or pointed out 
will be regarded as waived. On the same principle, when the 
claim is that the policy, for any cause, never became legally bind- 
ing upon the company, and it places its refusal to pay on that 
ground, it cannot be heard afterwards to urge any mere formal 
objection to the right of recovery. 

We think the facts in this case warranted the jury in finding proofs 
and notice of the assured’s death were delivered to the company in 
due time. The proofs were made out, and handed to the company’s 
agent at Chicago, to be sent by him to the home office at Hartford, 
Connecticut, on the 31st day of January, 1884. The agent swears it 
was his custom, as a matter of convenience to the patrons of his tu 
send proofs in that way; and it is but reasonable to presume he per- 
formed his duty in that respect, although he says he did not always do 
it, and could not say whether he did it in that case or not. At all 
events in May following the general adjuster of losses was in Chicago, 
and at his request, Mr. Smith, the attorney of the plaintiff called on 
him in connection with this claim and several interviews were had 
between them about it, resulting in an offer on the part of the 
company to return amount of premiums paid by the assured, but a 
refusal to pay anything on the policy. It is evident from these cir- 
cumstances that the claim of the plaintiff had been referred by the 
company to its general adjuster of such claims, and this probably 
would not have been done if proofs of no kind of the assured’s 
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death had been received at the home office. Neither in these inter- 
views nor at any other time does it appear any formal objections 
were interposed to the payment of the claim. The conduct of the 
company in offering to return the premiums, and making no formal 
objections to the proofs, or otherwise, we regard as equivalent to 
denying all liability on the policy. We also think the placing of its 
refusal on that ground was a waiver of all merely formal defenses, 
and consequently relieved the plaintiff from proving anything for 
the purpose; meeting merely formal objections such as the making 
out and the delivering of the proper proofs. 

But this is not all. Assuming as we do, there was sufficient evi- 
dence before the jury from which to find that some kind of proofs of 
the death of the assured were in apt time delivered to the company, 
their failure to make any objection to them estopped them from 
afterwards questioning their sufficiency. Consequently the offering 
of them in evidence would have been a mere idle ceremony; for, 
however defective they have been, no advantage would have been 
taken of it. In addition to all this we think, with the appellate court, 
that the filing of the declaration in this case of itself implied notice 
to the defendant to produce the proofs in question on the trial, and 
not having done so, the verbal testimony offered on the subject was, 
in our opinion, sufficient to warrant the finding of the jury: Nealy 
vs. Greenough, 25 N. H., 325; and cases cited; 2 Phil., Cow. and H. 
Notes, 5 Ed., Marg. P. 538, Note, 461. 

[t it hardly necessary to say, in conclusion, that the evidence 
before us has been discussed exclusively in its relation to the motion 
to withdraw the case from the jury, or to instruct the jury to find for 
the defendant, and not at all with a view of determining whether the 
facts were properly found by the jury, or by the appellate court. 

Judgment affirmed. 
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SUPREME COURT OF ALABAMA. 


Decemser Term, 1886-87. 


Appeal frum Mobile Circuit Court. 


ALABAMA GOLD LIFE INS. Co. 


US. ? 


WILLIAM F. JOHNSTON, Apw’r, Ertc.* 


In a contract of insurance, a warranty is part and parcel of the contract it- 
self, is in the nature of a condition precedent, and, whether material to 
the risk or not, must be strictly complied with, or literally fulfilled, before 
the assured can recover on the policy, while a representation not being of 
the essence of the contract, but relating to something collateral, or pre- 
liminary, and in the nature of an inducement to it, does not, though false, 
avoid the policy, unless it relates to a fact actually material, or clearly in- 
tended to be made material by the agreement of the parties. 

The mere fact that a statement is referred to, or even inserted in the policy 
itseif, is not now considered conclusive of its nature as a warranty; but 
whether it is to be construed as a warranty or as a representation merely, 
depends rather on the form of the expression, the apparent purpose of the 
insertion, and its connection with other parts of the application and pol- 
icy, construed together as an entire contract. 

Among the settled rules for the construction of policies of insurance are 
these: Ist, that all the conditions and obligations of the contract will be 
construed liberally in favor of the assured, and strictly against the insurer; 
2d, that the clearest and most unequivocal language is necessary to create 
a warranty, and all statements of doubtful meaning will be construed as 
representations merely; 3d, that even though a warranty in name or form 
be declared by the terms of the contract, its effect may be modified by 
other parts of the policy, orof the application, including the questions and 
answers, so that answers to questions not material to the risk will be con- 
strued as warranting only their honesty and good faith. 


In this case the contract containing inconsistent expressions—one part tend- 
ing to show an intention to make the answers warranties, and another 
treating them as representations —the court holds, Ist, that the answers 
are not absolute warranties, but in the nature of representations, or, if 
warranties, only of an honest belief of their truth; 2d, that any untrue 


* Decision rendered, May, 1887. 
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statement or suppression of fact material to the risk will vitiate the policy, 
and thus bar a recovery, whether intentional or within the knowledge of 
the party or not ; 3d, that such statement of a material fact. though un- 
true, will not avoid the policy, unless the party knew it was false or was 
negligently ignorant of it ; and, 4th, that the inquiries as to the symptoms 
of disease were not intended to be absolutely material, unless they had ex- 
isted in such appreciable form as would affect soundness of health, or have 
a tendency to shorten life. 


The complaint in this case was sued out October 30, 1887, in the 
name of William F. Johnston, administrator of Dora E. Connor 
deceased, the wife, and guardian of William T. Connor and Walter 
M. Connor, the children of William David Connor, the deceased as- 
sured, and claimed damages under an insurance policy issued on the 
life of said decedent. The defendant filed several pleas, setting 
forth that the following questions and answers were contained in 
said appplication for insurance, to wit: “ Has the party had or been 
affected since childhood with fits or convulsions?” “No.” “ Has 
the party ever been seriously ill? If so, when, of what complaint, 
and who was the medical attendant?” “No.” “Has the party 
ever had or been afflicted since childhood with any serious disease ?” 
“No.” And the defendant averred in their said pleas that the said 
questions were material to the issue of said policy; that they were 
untrue, in that the assured had been afilicted with fits and convul- 
sions, and that it had been expressly stipulated that if any of said 
statements were untrue the said policy should be void. The defend- 
ant’s fifth plea was substantially that the said W. D. Connor did de- 
clare and state in said proposal for insurance he had not withheld 
any material circumstance or informatien touching the past or pres- 
ent state of health or habits of life of said W. D. Connor; and that 
this written application was the basis of the contract between him 
and the beneficiaries in said policy and said company, and that if any 
fraudulent or untrue allegations be contained therein, or in the pro- 
posal, all moneys which shall be paid on account of said insurance 
shall be forfeited to the company, and the policy shall be void. 
Said policy sued on also expressly stipulates and provides that if 
said declarations, or any part thereof, made by or for said insured, in 
the application for this policy, and upon the faith of which this pol- 
icy is made, shall be found in any respect untrue, then in such case 
the policy shall be null and void. Said defendant further says that 
said declarations and statement in said written application were un- 
true in this; that the said W. D. Connor did withhold from the offi- 
cers and directors of.defendant a material circumstance and infor- 
mation touching the past state of health ot said W. D. Connor in this, 
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that when he was of the age of seventeen or eighteen years, he was 
afflicted with fits or convulsions, which fact he withheld from the 
officers and directors of said defendant when he made said applica- 
tion for insurance, and which was material information, and which 
withholding by the terms of said application and policy, rendered 
said policy null and void. Upon the trial of the cause a verdict was 
rendered for the plaintiff for $5,800, from which this appeal is taken. 

The said policy of insurance in part was: “This policy of insur- 
ance witnesseth, that the Alabama Gold Life Insurance Company, in 
consideration of the representations made to them in the application 
for this policy of insurance, and of the annual premium, * * * 
do assure the life of William David Connor * * * for the sole 
use and benefit of Dora Connor, wife of the insured, and his chil- 
dren, in the amount of five thousand dollars. * * * Andit is also 
understood and agreed by the within assured, to be the true intent 
and meaning hereof, that if the declaration, or any part thereof, 
made by or for the said insured in the application for this policy, 
* * * and upon the faith of which this policy is made, shall be 
found in any respect untrue, then, and in such case, this policy shall 
be null and void.” 

The heading of said application was, “ Particulars required from 
persons proposing to effect insurance on lives in this company, and 
forming the basis of the contract. The questions and answers set 
forth above, with others, are contained in said application, and the 
same concludes : “ We do hereby declare that in the above proposal 
we have not withheld any material circumstance or information 
touching the past or present state of health or habits of life of W. 
D. Connor. * * * And we hereby agree that the declarations 
and the above proposal shall be the basis of the contract between us 
and the said company; and if any fraudulent or untrue allegation 
be contained therein, or in the proposal, all moneys which shall 
have been paid on account of such insurance shall be forfeited to 
said company, and the policy void.” 

The evidence tended to prove the material allegations of the com- 
plaint and of the pleas, and that the said W. D. Connor when he was 
seventeen or eighteen years of age was afflicted with fits or convul- 
sions, but that they lasted but a short while, and passed entirely 
away, und had not produced his death. 

The defendant then asked the court to charge the jury that if they 
believed the evidence they must find for the defendant; but the 
court refused to give said charge, and the defendant excepted. 
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Overatt & Benton, for Appellanis. 

Ww. T. Jounson, J. L. & J. T. Smrru, Contra. 

SoMERVILLE, J. 

The question of most importance which is raised by the rulings 
of the court in this case, is, whether the answers made by the as- 
sured to the questions contained in the application for insurance are 
to be construed as absolute warranties, or in the nature of mere rep- 
resentations. 

The distinction between a warranty and a representation in insur- 
ance is frequently a question of difficulty, especially in the light of 
more recent decisions, which recognize the subject as one of growing 
importance in its relations, particularly to life insurance. As a 
general rule it has been laid down that a warranty must be a part 
and parcel of the contract of insurance, so as to appear, as it were, 
upon the face of the policy itself, and is in the nature of a condition 
precedent. It may be affirmative of some fact, or only promissory. 
It must be strictly complied with, or literally fulfilled, before the 
assured is entitled to recover on the policy. It need not be material 
to the risk, for whether material or not, its falsity or untruth will 
bar the assured of any recovery on the contract, because the war- 
ranty itself is an implied stipulation that the thing warranted is 
material. It further differs from a representation in creating on the 
part of the assured an absolute liability whether made in good faith 
or not. 

A representation is not, strictly speaking, a part of the contract 
of insurance, or of the essence of it, but rather something collateral 
or preliminary, and in the nature of an inducement to it. A false 
representation, unlike a false warranty, will not operate to vitiate the 
contract or avoid the policy, unless it relates to a fact actually ma- 
terial, or clearly intended to be made material by the agreement of 
the parties. It is sufficient if representations be substantially true. 
They u.eed not be strictly or literally so. A misrepresentation 
renders the policy void on the ground of fraud ; while a non-com- 
pliance with a warranty operates as an express breach of the con- 
tract. 

The mere fact that a statement is referred to, or even inserted in 
the policy itself, so as to appear on its face, is not alone now con- 
sidered as conclusive of its nature as a warranty, although it was 
formerly considered otherwise. Whether such statement shall be 
construed as a warranty or a representation depends rather upon 
the form of expression used, the apparent purpose of the insertion, 
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and its connection or relation to other parts of the application and 
policy, construed together as a whole, where legally these papers 
constitute one entire contract, as they most frequently do: Bliss on 
Insurance, § 43, et seq.; Price vs. Phoenix Mut. Ins. Co., 17 Minn., 
497, s. c., 10 Amer. Rep, 166, 172. 

In construing contracts of insurance there are some settled rules 
of construction bearing on this subject which we may briefly formu- 
late as follows :— 

(1) The courts being strcngly inclined against forfeitures, will 
construe all the conditions of the contract, and the obligations im- 
posed, liberally in favor of the assured, and strictly against the in- 
surer. 

(2) It requires the clearest and most unequivocal language to 
create a warranty, and every statement or engagement of the as- 
sured will be construed to be a representation and not a warranty, if 
it be at all doubtful in meaning, or the contract contains contradic- 
tory provisions relating to the subject, or be otherwise reasonably 
susceptible of such construction. The court, in other words, will lean 
against that construction of the contract which will impose upon the 
assured the burdens of a warranty, and will neither create nor ex- 
tend a warranty by construction. 

(3.) Even though a warranty 1n name or form be created by the 
terms of the contract, its effect may be modified by other parts of 
the policy, or of the application, including the questions and an- 
swers so that the answers of the assured, so often merely categori- 
cal, will be construed not to be a warranty of immaterial facts stated 
in such answers, but rather a warranty of the assured’s honest be- 
lief in their truth—or, in other words, that they were stated in good 
faith. The strong inclination of the courts is thus to make these 
statements or answers, binding only so far as they are material to 
the risk, where this can be done without doing violence to the clear 
intention of the parties expressed in unequivocal and unqualified 
language to the contrary. 

In support of these deductions we need not do more than refer to 
the following authorities: Moulor vs. American Life Ins. Co., 111 
U. S., 335; National Bank vs. Insurance Co., 95 U. S., 678; Price 
vs. Phoenix Mut. Life Ins. Co., 10 Amer. Rep., 166, supra; South- 
ern Life Ins. Co. vs. Booker, 9 Heisk., 606, s. ¢., 24 Amer. Rep., 
344; Fitch vs. American etc. Ins. Co., 59 N. Y., 557, s. ¢., 17 Amer. 
Rep., 372; Bliss on Ins., § 34; Campbell vs. New England Mut. Life 
Ins. Co., 98 Mass., 381; Fowler vs. Adtna Fire Ins. Co.,16 Amer. 
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Dec. note, p. 463-6; Piedmont etc. Ins. Co. vs. Young, 58 Ala., 476; 2 
Parsons on Contr., *465, et seq.; Glendale Woolen Co. vs. Protection 
Ins. Co., 54 Amer. Dec., 309, 320; Wilkinson vs. Connecticut Mut. 
Life Ins. Co., 30 Iowa, 119, s. ¢.,6 Amer. Rep., 657; 1 Phillips on 
Ins., § 688; Angell on Fire and Life Ins., §§ 147, 147a. 

Many early adjudications may be found, and not a few recent 
ones also, in which contracts of insurance, and especially of life in- 
surance, have been construed in such a manner as to operate with 
great harshness and injustice to policy-holders, who, acting with all 
proper prudence, as remarked by Lord St. Leonards, in the case of 
Anderson vs. Fitzgerald (4 H. L. C., 507, s.¢, 24 L. & Eq., 1), had 
been “led to suppose that they had made a provision for their fami- 
hes by an insurance on their lives, when, in point of fact, the policy 
was not worth the paper on which it is written.” The rapid growth 
of the business of life insurance in the past quarter of a century, 
with the tendency of insurers to exact increasingly rigid and techni- 
cal conditions, and the evils resulting from an abuse of the whole 
system, justify, if they do not necessitate, a departure from the ri- 
gidity of our earliest jurisprudence on this subject of warranties. 
And such, as we have said, is the tendency of the more modern au- 
thorities. 

There are, it is true, in this case some expressions in both the 
policy and the application (which, taken together, constitute the con- 
tract of insurance), that indicate an intention to make all statements 
by the assured absolute warranties. The applicaiion, consisting of 
a “proposal” and a “declaration,” is declared to “form the basis 
of the contract” of insurance, and the policy is asserted to have 
been issued “on the faith” of the application. It is further pro- 
vided that if the declaration, or any part of it, made by the assured 
shall be found “in any respect untrue,” or “any untrue or fraud- 
ulent answers” are made to the questions propounded, or facts 
suppressed, the policy shall be vitiated, and all payments of pre- 
miums made thereon shall be forfeited. So, if there were nothing 
in the contract to rebut the implication, it might be held that the 
parties had made each answer of the assured material to the risk by 
the mere fact of propounding the questions to which such answers 
were made, and that this precluded all inquiry into the question of 
materiality: Price vs. Phenix Mut. Life Ins. Co., 10 Amer. Rep., 
166, supra. 

On the contrary, the policy purports to be issued “in considera- 
tion of the representations” made in the application, and of the an- 
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nual premiums. The answers are nowhere expressly declared to be 
warranties, nor is the application, in so many words, made a part of 
the contract so as to clearly import the answers into the terms and 
conditions of the policy. Among numerous other questions, the as- 
sured was asked whether he had been affected since childhood with 
any one of an enumerated list of complaints or diseases, including 
“ fits or convulsions;” and whether he had “ ever been seriously ill,” 
or had been affected with “any serious disease.” To each of these 
questions he answered “No.” The concluding question is as fol- 
lows : “32. Is the party aware that any untrue or fraudulent answers 
to the above queries, or any suppression of the facts in regard to 
the party’s health, will vitiate the policy and forfeit all payments 
made thereon ?” To this was given the answer, “ Yes.” It is signifi- 
cunt, as observed in a recent case before the New York Court of Ap- 
peals, that the ussured “is not asked whether he is aware that any 
unintentional mistake in answering any of the host of questions 
thrust at him, whether material to the risk or not, will be a breach 
of warranty, and vitiate bis policy :” Fitch vs. American ete. Ins. 
Co., 59 N. Y., 557, s. ¢c., 17 Amer. Rep., 372, supra. Then follows a 
declaration that “the assured is now in good health, and doés or- 
dinarily enjoy good health,” and that in the proposal of insurance he 
“had not withheld any material circumstance or information touch- 
ing the past or present state of health or habits of life” of the as- 
sured, with which the company “should be made acquainted” 

One part of the contract thus tends to show an intention to con- 
stitute the answers warranties, while the other describes and treats 
them as representations. There is thus left ample room for con- 
struction. What is to be understood by “ untrue” answers, or “ any 
suppression of facts?” Can they have reference to any. disease 
with which the assured was alleged to have been afflicted, of which 
he knew nothing, and could zot possibly have informed himself by 
the exercise of proper diligence? Are they intended as absolute 
warranties of the fact that he had never, since childhood, or during 
life, been afflicted with diseases of which neither he, nor the most 
skillful physician could have had any knowledge whatever? The 
case of Moulor vs. American Life Ins. Co. (111 U. S., 335) is a direct 
and strong authority for the position that the word “ untrue” in the 
above connection, in its broader sense, means knowingly or design- 
edly untrue, or else recklessly so—that it is the opposite of sincere, 
honest, not fraudulent. As said in that case, it is reasonably clear 


that “what the company required of the applicant, as a condition 
VOL. XVI.—28. 
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precedent to any binding contract, was that he would observe the 
utmost good faith towards it, and make full, direct, and honest an- 
swers to all questions without evasion or fraud, and without sup- 
pression, misrepresentation, or concealment of facts, with which the 
company ought to be made acquainted; and that by doing so, and 
only by doing so, would he be deemed to have made fair and true 
answers.” 

The case of Southern Life Ins. Co. vs. Booker (9 Heisk., 606, s. ¢., 
24 Amer. Rep., 344) sustains the same view. There the policy, as 
here, was conditioned to be avoided by “any untrue or fraudulent 
answer ” to the question in the application. The answers were not 
strictly true as to the birthplace, residence, and occupation of the 
assured. It was held that none of these being material to the risk, 
they would be construed as representations, although expressly de- 
clared to be “the basis of the contract” of insurance. The court 
said: “It would seem to be gross injustice to allow this (meaning 
the avoidance of the policy and the forfeiture of all payments made 
under it), in a case where the insured has acted in the utmost good 
faith, and honestly disclosed every fact material to be known, because 
merely by inadvertence or oversight, an error of fact has been in- 
serted in his application—an error that is clearly immaterial, and 
that could not by possibility have affected the contract. It is true 
that the parties have a right,” the court adds, “to make their own 
contract, and by its terms we must be governed; but before a court 
could hold a policy void, and all premiums paid thereon forfeited, 
because statements of this character in the application turned out 
to be untrue, they should be fully satisfied that such terms were 
fully and distinctly agreed to by the parties.” These views, in our 
judgment, announce the sounder and more just doctrine, and they 
meet with our approval, being supported by reason, as well as by 
the more recent decisions in this country on the subject of life in- 
surance : 3 Addison Contr. (Morgan’s ed.), § 1,223; Price vs. Phoenix 
etc. Ins. Co., 10 Amer. Rep., 166, 174, supra; Fitch vs. American, 
ete. Ins. Co., 17 Amer. Rep., 372, supra. 

So the declaration embodied in the application would seem to in- 
dicate that it is the inadvertent suppression of statement only of 
material circumstances or information, with which the company 
should in good faith be made acquainted, that will vitiate the policy 
and cause a forfeiture. It cannot be supposed that one who, for the 
purpose of procuring insurance, alleges himself to be in good health 
shall be understood as warranting himself to be in perfect and abso- 
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lute health, for this is seldom, if ever, the fortune of any human be- 
ing, and “ we are all born,” as said by Lord Mansfield in Willis vs. 
Poole (Park. Ins., 555), “ with the seeds of mortality in us.” These 
inquiries as to symptoms of diseases; as said by Mr. Parsons, there- 
fore, must mean whether they “have ever appeared in such a way, 
or under such circumstances as to indicate a disease which would 
have a tendency to shorten life,” and he adds, “it is with this mean- 
ing the question is left to the jury: 2 Parsons’ Contr., *468, 471; 3 
Addison Contr. (Morgan’s ed.), § 1,223. It has accordingly been 
held in an English case, cited and approved both by Mr. Parsons and 
Mr. Addison, that even a warranty that the party whose life is in- 
sured, “has not been afflicted with, nor 1s subject to vertigo, fits, 
etc.,” would not be falsified by having had one fit. To forfeit the 
policy on this ground he must have been habitually or constitution- 
ally afflicted with fits. Even then, adds Mr. Parsons, “ we apprehend 
the materiality of the fact would be taken into consideration; that is, 
for example, the policy would not be defeated by proof that the life 
insured, long years before, and when a teething child, had a fit:” 2 
Parson’s Contr., *471-472; Ins. Co. vs. Wilkinson, 13 Wall., 222. 

There is nothing decided in Alabama Gold Life Ins. Co. vs. Gar- 
ner (77 Ala., 210) or in Alabama Gold Life Ins. Co. vs. Thomas (74 
Ala., 578), which conflicts with the foregoing views. The cases of 
Jeffmnes vs. Life Ins. Co. (22 Wall., 47), and Attna Life Ins. Co. vs. 
France (91 U. S., 510), are distinguished, if not modified, in the 
latter case of Mouler vs. Amer. Life Ins. Co., 111 U. S., 341, 
supra. 

Our conclusion is that the following is a just and fair construction 
of the contract of insurance under consideration :— 

(1.) That the answers of the assured were not absolute warranties 
but in the nature of representations; or if warranties, they are so 
modified by other parts of the contract as to be warranties only of 
an honest belief of their truth. 

(2.) That any untrue statement or suppression of fact material to 
the risk assured will vitiate the policy, and thus bar a recovery, 
whether intentional vr within the knowledge of the assured or not. 

(3.) If immaterial, such statement, to avoid the policy, must have 
been untrue within the knowledge of the assured—that is, he must 
either have known it, or have been negligently ignorant of it. 

(4.) The terms of the contract rebut the implication that all symp- 
toms of diseases inquired about were intended to be made absolutely 
material, unless they had once existed in such appreciable form as 
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would affect soundness of health, or have a tendency to shorten life, 
and thus affect the risk. 

It is very obvious that the rulings of the circuit court conformed 
to these principles, and, for this reason, we are of opinion that they 
are free from error. The evidence was sufficiently conflicting in its 
tendencies to justify the refusal to give the general charge requested 
by the defendant. The judgment is therefore affirmed. 
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SUPREME COURT OF ILLINOIS. 


Petition for Mandamus. 


MUTUAL FIRE INS. CO. or New tom 


US. 
SWIGERT, Avprror, Erc.* 


A company was organized under the laws of another State as a stock company, 
but by a subsequent amendment was authorized to receive subscriptions, 
payable in cash, and to give therefor interest-bearing receipts setting forth 
that they are given for premiums in advance, and are liable for losses and 
expenses, which receipts were to be receivable only in payment of pre- 
mins, and the company was authorized to commence business when the 
cash subscriptions had reached a certain sum. 


Held, That it could not be considered a mutual company within the meaning 
of the Illinois law, where the subscribers are not required to insure at any 
time and thus cancel the receipts, and is not entitled to a license to do 
business as such in that State. 


SHope, J. 

This is an original proceeding in this court to compel, by man- 
damus, the auditor of public accounts to issue a license to relator for 
the transaction of the business of fire insurance in this State. The 
relator, the Mutual Fire Insurance Company of New York, shows by 
its petition filed herein, that it is a corporation organized under the 
laws of the State of New York, and makes exhibit of its charter and 
by-laws; that it made formal application to the auditor of this 
State for license to do business in this State, and offered to accept 
such license therefor in accordance with the laws of this State; that 
with its application it presented to the auditor a statement of its 
affairs and condition for six months next preceding such application, 


* Decision rendered, March 26, 1887. 
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and a copy of an examination of its condition by the insurance de- 
partment of the State of Minnesota, and evidence uf the appointment 
of an attorney in this State upon whom service of process might be 
had; and averring that it had complied with all the requirements of 
section 1 of the act of the General Assembly of this State of June 4, 
1879, and with all other requirements of the laws of this State relat- 
ing to the admission of relator as a foreign insurance company, to 
do business in this State; and that it thereupon became the duty of 
the auditor to issue to it a license for that purpose by law, but that 
he refused so to do, ete. To this petition the respondent, by the at- 
torney-general, interposed a general and special demurrer. 

The laws of this State authorize the formation and organization of 
insurance companies in this State for various purposes, among 
which purposes is that of insurmg against loss by fire. An examin- 
ation of the various insurance acts upon the statute-books of this 
State, whether spoken of as fire, township fire, as life, or life in- 
demnity, or accident, or permanent disability upon the assessment 
plan, shows that all these different purposes are to be attained under 
three forms or kinds of organization, viz.: stock companies, mutual 
companies, and companies formed on the assessment plan. When, 
therefore, the citizens of this State desire to enter upon the business 
of insurance, and to avail themselves of the benefits of corporate 
organization under the laws of this State, they can do so only in the 
form and subject to the restrictions and regulations prescribed by 
aw, and the only kinds of companies known to our laws are the 

hree just mentioned. 

By the act of May 31, 1879 (Starr & C., 1,330), it is declared “ that 
every insurance company or association incorporated by or organ- 
zed under the laws of any other State * * * must comply with 
the requirements of the general insurance laws of this State, gov- 
erning fire, marine, and inland navigation msurance companies do- 
ing business in the State of Illinois, before it shall be lawful for such 
company or association to take risks, or transact any kind of insur- 
ance business in this State.” By the act of June 4, 1879 (Starr & 
C., 1,331), it is declared unlawful for any insurance company, organ- 
zed under the laws of another State for the purpose of insuring 
against loss or damage by fire, to take risks or transact any business 
whatever authorized by its charter within this State, until it shall 
have made application to the auditor for a license, declaring in such 
application that it desires to transact the business of insurance in 
his State; that it will accept a license therefor according to the laws 
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of this State, which shall be revoked on its removing, or making ap- 
plication to remove a cause arising out of the business it may trans- 
act in this State from a State to a United States court, and, on its 
complying with these requirements, “together with all other re- 
quirements now imposed by existing law,” the auditor shall issue a 
license, ete., but no such license shall be issued until all of 
said requirements shall have been complied with, nor shall any such 
company “ carry on the business for which it may have been incor- 
porated within this State, until it shall have obtained such license.” 
The general insurance law of March 11, 1869 (with its amendments), 
“to incorporate and govern fire * * * insurance companies 
doing business in this State of Illinois” (Starr & C., p. 1,310 et seq., 
sec. 22), declares it unlawful for any insurance company,” organized 
under the laws of any other State of the United States, * * * 
for any of the purposes specified in this act, directly or indirectly, to 
take risks or transact any business of insurance in this State, unless 
possessed of the amount of actual capital required of similar compa- 
nies formed under the provisions of this act;’ * * * and shall 
appoint a resident attorney on whom service of process may be 
made; file with the auditor a certified copy of its charter, and a veri- 
fied statement of its chief officer, showing its name, its place of busi- 
ness, amount of capital stock, and a detailed statement of its assets 
and liabilities of every kind. The sixth section of said act prohibits 
the formation of any “ joint-stock company ” in Chicago, or with an 
established agency in that city for the purpose of insurance,” with a 
smaller capital than $150,000, actually: paid in in cash,” nor in any 
other county in the State with a smuler capital than $100,000, act- 
ually paid in in cash; and no fire insurance company organized on 
the mutuai plan can be incorporated and do business in Chicago, or 
with an established agency in that city, “ until agreements for insur- 
ance have been entered into with at least 400 applicants, the pre- 
miums on which shall amount to not less than $200,000, of which 
$40,000 at least shall have been paid in in cash, and notes of solvent 
parties founded on actual and bona fide applications for insurance 
shall have been received for the remainder;” nor in any other part 
of the State “ until agreements have been entered into for insurance 
with at least 100 applicants, the premium on which shall amount to 
not less than $50,000, of which $10,000 at least shall have been paid 
in in cash, and notes of solvent parties, founded on actual and bona 
fide applications for insurance, shall have been received for the re- 
mainder.” None of the notes referred to shall exceed $11,000, and 
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two notes shall not be given for the same risk, or made by the same 
person or firm, ynless the whole amount is less than $1,000;” “nor 
shall any such note be represented as capital stock unless a policy be 
issued upon the same, ete.” ‘Each of the notes are required to be 
made payable, in whole or in part, at any time when the directors 
shall deem the same requisite for the payment of losses by fire, 
* * * and such incidental expenses as may be necessary.” 
The act requires a certificate of a local justice of the solvency of the 
maker of the notes, and prohibits surrender of any note “ during the 
life of the policy for which it is given.” Sec. 14 of the act provides 
that notes taken by a mutual company at the time of its organiza- 
tion “shall remain as security for all losses and claims until the ac- 
cumulation of premium notes and assets invested, etc., shall equal 
the amount of cash capital required to be possessed by stock compa- 
nies organized under this act. * * * Every person effecting in- 
surance in any mutual company is made a member of the corpora- 
tion during the period of insurance, “and shall be bound to pay for 
losses and such necessary expenses * * * accruing in and to 
said company, in proportion to the amount of his deposit note or 
notes.” 

It will be seen that, in respect of fire insurance companies, provis- 
ion is made for the organization of only two kinds, viz.: joint-stock 
companies and companies organized on the mutual plan. If the re- 
lator is either a joint-stock company, or organized as a mutual com- 
pany, and in either case is possessed of the capital required by the 
laws of this State to be possessed by like companies organized there- 
under, and has in other respects complied with the prerequisites 
provided in the statute, the license should have been granted, other- 
wise the auditor properly refused to grant the same. It is shown by 
the petition and exhibits made part thereof, that the relator was first 
organized in 1869, under the general insurance law of New York, 
chap. 466, laws 1853, as a joint-stock company under tke name of 
“The Insurer’s Own Insurance Company.” The second section of 
its charter provided that its capital stock should be $200,000, divided 
into shares of $25 each, and the whole capital should be employed 
in its business April 13, 1870, a special act was passed by the legis- 
lature of New York, changing the name of the company to the Mu- 
tual Fire Insurance Company, and amending the second section of 
its charter so as to read as follows :— 

Sec. 2. In lieu of the notes, and of the agreements for insurance 
with four hundred applicants as provided in chapter 466, sec. 6 of 
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laws of 1853, the said company is authorized to receive from any 
number of persons subscriptions payable in cash, and give therefor 
receipts bearing interest, which receipts shall severally set forth that 
they are given for money received in advance for premiums of insur- 
ance, and that the amounts of the same, and every part thereof, are 
liable for the expenses and losses of said company; and the said re- 
ceipts shall be received by said company only in payment for pre- 
miums of insurance or on account thereof; and the company may 
commence business on the mutual plan as soon as the whole amount 
so subscribed and paid in cash shall reach the sum of $200,000, ete.” 

Thereby doing away with the provisions requiring capital stock, 
and authorizing the company to do “ business on the mutual plan as 
soon as the whole amount so subscribed and paid in cash shall reach 
the sum of two hundred thousand dollars.” 

By the sixth section of its charter the board of trustees of the 
company are authorized “to divide among the insured the whole or 
any part of the profits of the business, such dividends to be made in 
scrip, which scrip may be issued in such form and for such amounts, 
and bear such rate of interest and be redeemable and transferable, 
and be subject to be reduced to pay losses and expenses, in such 
manner as may be determined by the by-laws of the company; but 
none of said scrip to be redeemable until it exceed $200,000, and 
then to the extent of the excess only. 

Sec. 7 provides that the profits of the company shall be deter- 
mined as follows: ‘“ All moneys received for interest and premiums 
earned during the year shall be considered gross receipts. After 
deducting general expenses, taxes, losses, interest paid and payable, 
and all other contingent expenses, charges, and liabilities, the bal- 
ance shall be considered the profits of the business.” By article 12 
of the by-laws of the company the profits that may be declared by 
the trustees are to be divided in scrip of the company and which is 
to bear interest not exceeding 6 per centum per annum. Again, in 
1878, by another special act of the legislature of New York, the com- 
pany was authorized to unite with its mutual plan a cash capital of 
$80,000, to be divided into shares of $50 each; the shareholders to 
be entitled to interest on their shares without incurring any liability 
as shareholders for the liabilities of the company, but with a right 
in certain cases to participate in the profits of the company, not in 
excess, however, of one-fourth thereof. . 

This stock capital, if paid in, would not, as we have seen, be suf- 
ficient in amount to authorize relator to do business in this State as 
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a stock company, and it appears by the statement of the company, 
filed with the auditor, that it has no “joint-stock” capital. It ap- 
pears that the company has never availed itself of the provisions of 
this amendment to its charter. By the statement of the company 
exhibited, it also appeared that its “whole amount of contribution 
forming capital actually paid up in cash, is $338,248.22.” It is also 
shown by the certificate of the superintendent of the insurance de- 
partment of New York that relator company is authorized (in that 
State) to issue policies and transact business as a mutual fire insur- 
ance company with a premium capital of $200,000 contributed.” 
Originally, the relator company was organized as a joint-stock 
company, with sufficient authorized capital to have enabled it to do 
business in this State. It is manifest, however, that the special act 
of April 13, 1870, amending the second section of its charter, essen- 
tially changed its character, and it is now recognized by the insur- 
ance authorities of its own State not as a stock company, but as a 
mutual company. This amendment did more than to take away 
from the corporation its character of a joint-stock company, and 
thereby bring the corporation within the operation of the general in- 
surance laws of New York in respect of mutual insurance compa- 
nies. Had that been the only effect, it is obvious from the language 
of the amendment itself, that, before the corporation could have 
engaged in business it must have secured “ notes and the agreement 
for insurance of four hundred applicants,” substantially as required 
in that respect of companies organized in this State on the mutual 
plan. But by this amendment it is provided that, in “lieu” of such 
notes and applications for insurance, the corporation might incur an 
interest-bearing indebtedness of $200,000, and call that its paid-in 
capital. It cannot change the essential character of this power of 
the corporation that the receipts or obligations of the company given 
for this borrowed capital, stipulate that it is “for money received in 
advance for premiums of insurance;” for it is nowhere provided, 
either in the charter or by-laws that the persons thus subscribing or 
loaning money to the company ostensibly for insurance, should take 
policies of insurance the premiums on which should amount to such 
advance or contribution at the time of making the same, or at any 
time, and thus furnish the means of taking up and getting out of the 
way this $200,000 of interest-bearing obligations of the company. 
Indeed, so far as we can see, there is no provision for removing this 
burden from the company, and the policy of the company would in- 
dicate that it’ was intended to be permanent; for it appeared that 
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the interest-bearing contribution to relator’s so-called capital has 
been extended to $338,248.22, generally in excess of the amount 
stipulated as necessary by its charter as amended; and within the 
six months next preceding the application to the auditor, it is shown 
by the verified exhibit of the conditions of the company, that car- 
ried into the “income ” account is an item of “ contributions, form- 
ing additional capital for which the company’s certificates have been 
issued for premiums on policies not yet issued, $86,079.70.” There 
seems to be no limit to the expansion of the “ contributed capital ” 
of the company, nor is it stipulated in the by-laws or charter of the 
company what rate of interest shall be paid on such contributions. 
As we understand, the interest on scrip given for dividends of prof- 
its is limited by the by-laws to not exceed 6 per cent per annum; 
but no such limitation is fixed upon contributions to ‘capital. It 
seems, also, that the company treats this indebtedness of the com- 
pany asstock, for it is shown by said exhibit that the “ total amount 
of the company’s stock owned by the directors, at par value (is), 
$67,902.50.” The directors are holders to that amount of the inter- 
est-beuring receipts for premiums on policies of insurance “not yet 
issued,” as may be fairly inferred. If it should be contended that 
this interest-bearing “ capital” can be paid off by the accumulations 
of profit scrip, it cannot, as we have seen, be reduced below $200,- 
000. Thus it will be seen that, as a mutual company, the relator 
must remain burdened with the payment of interest upon this 
large sum of money, and which may be increased practically without 
limit. 

The persons making these contributions of advances are not re- 
quired to be or to become members of the corporation, bearing its 
burdens in common with its policy-holders. Before the policy- 
holders can participate in the earnings of the company, the contrib- 
utors must receive their interest, which as we have seen, is to be 
paid before the profits are ascertained or declared, and which are a 
fixed charge on the revenues of the company. The policy-holder, in 
addition to the cost of carrying his risk upon the ordinary mutual 
plan as contemplated in the organization of mutual insurance com- 
panies in this State, must pay such interest. The conclusion seems 
irresistible that, whatever else this corporation may be, it cannot be 
said to be a corporation for insurance organized and doing business 
on the mutual plan, as known and contemplated by the laws of this 
State, or having any resemblance thereto. 

By the laws of this State there is, in any event, contemplated the 
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union of at least one hundred policy-holders, and if the company is 
organized in, or has an established agency in Chicago, not less than 
four hundred policy-holders in each mutual insurance company or- 
ganized thereunder. The premiums, as we have seen in the former 
case upon actual and bona fide applications for insurance in the com- 
pany, must amount to $50,000, and in the latter to $200,000, 20 per 
cent of which must be paid in in cash, and the residue, in either 
case, represented by notes of solvent parties who are actual and 
bona fide applicants for insurance to an amount equaling the pre- 
miums represented by the cash paid in and notes given to the com- 
pany. The fund thus formed represents the capital of the company. 
The makers of these notes, representing the insurance under the pol- 
icies of the company issued therefor, are members of the corpora- 
tion, and mutually liable to the amount represented by their notes 
for the contracts and liabilities of the company. The aggregate of 
the policy-holders are, therefore, in a sense the insurer of each policy- 
holder. 

When a company thus organized begins business, it has capital of 
$10,000 cash paid in, and $40,000 in obligations of solvent members 
of the company in one case, and $40,000 cash paid in, and $160,000 
in notes of solvent policy-holders or applicants for the same in the 
other. Its capital is represented by actual insurance. It is free 
from debt, incapable of contracting liabilities such as that assumed 
by relator or any other, except in the legitimate business for which 
it is organized, and may at any time realize upon its unpaid capital. 
The premiums must be applied to the payment of legitimate ex- 
penses and losses, or accumulation of capital. It is clearly apparent 
the relator company has not complied “ with the requirements of 
the general insurance laws of this State governing fire, etc., insur- 
ance companies;” nor is it “ possessed of the amount of actual cap- 
ital required of similar companies formed under the provisions” of 
the insurance laws of this State. It is manifest that no domestic 
company organized upon the plan and basis of the relator company, 
could be permitted to do business under the laws of this State. 

The policy of the State towards insurance companies organized 
under the laws of other States is neither narrow nor illiberal. They 
are placed upon the same footing, and granted the same rights and 
privileges accorded to those formed by citizens of the State under its 
laws. The statutes of the State provide for the organization of com- 
panies upon each of the leading and recognized plans of insurance, 
and providing only such safeguards as in the legislative wisdom are 
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necessary to promote the best interests of the company itself, and 
furnish adequate guaranties of safety and indemnity to policy- 
holders. That this is clearly within the power and control of the 
legislature as here exercised, is so manifest that no citation of author- 
ity is needful to sustain the position. ; 

When we hold as we do, that before relator company is entitled to 
a lcense to do business in this State, it must, in respect of its or- 
ganization, and the security and indemnity it offers its policy-hold- 
ers, have complied with the general laws of this State, we are 
applying the same rule that would of necessity be applied to domes- 
tic corporations for like purposes. If the rule thus applied results 
in denying relator company the license it desires, it is because it has 
failed to comply with the law, and has by its organization, mode of 
acquiring its capital, and failure to provide the capital required by 
law of this State for a like company organized here, put itself out- 
side of the domain of legitimate insurance companies, as recognized 
by the laws of this State. 

We are of opinion that the application of the relator company for 
license to do business in this State was properly refused by the aud- 
itor. The demurrer to the petition will, therefore, be sustained, and 
the petition is dismissed. Writ denied. 
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SUPREME COURT OF MICHIGAN. 


BROWN 
vs. 


METROPOLITAN LIFE INS. CO.* 


Evidence that the agent, having verbally received answers from the insured 
to questions in the application, had after securing her signature in blank, 
afterwards on his own motion gone away and filled out the application, did 
not justify an instruction from the court that the answers could not ve 
considered those of the insured, The question was for-the jury whether the 
answers as written did not agree with those verbally communicated. 

An instruction regarding an answer as to last medical attendance, that the 
jury were not to consider any merely social call of a physician, but an at- 
tendance for sickness, was error in the absence of evidence of such call. 
They should have been instructed that the attendance must have been for 
some iilment of importance, not for some trivial matter. 

Where a subsequent application was made for a second policy, the insurer 
was not bound to take note of the variance of the answers made in the first 
application and are not precluded from setting up false answers in the 
second. 

Some disease of a serious nature must be found in order to find the answer of 
‘*vood health” untrue. 

Where the application stated that insured had been treated by Dr. H., it was 
error to exclude the evidence of Dr. H. as to the fact. 


James A. Ranpaut (Joun Arxtinson, of counsel), fur Plaintiff. 
Epmunp Hane, fur Defendant and Appellant. 


Morsg, J. 
Plaintiff brought assumpsit in the Wayne circuit court, upon two 
policies of insurance in the defendant company executed to Mercy 
Victoria Brown, and payable at her death to plaintiff,—one for the 
sum of $500, dated March 12, 1883; and one for the same sum, dated 
May 26, 1884. 


* Decision réndered, April 14, 1887. 
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Mercy Victoria Brown died on the fourth day of February, 1885. 
A written application was made for each insurance. The defendant 
claimed that certain statements in said applications, and warranted to 
be true, were false, and avoided the policy. In the court below, the 
plaintiff recovered a judgment for $886.79. The second policy pro- 
vided that only two-thirds of the sum insured should be paid. Upon 
the first policy it was claimed by the defendant that the answers to 
the following questions in the application were untrue: “Question 
15. When last sick? Answer. Nine or ten yearsago. Q. 16. Of 
what disease? A. Typhoid fever. Q. 17. Name the physician who 
last attended life proposed, and when? A. Dr. Henderson, nine or 
ten years ago.” 

It was claimed by the plaintiff that Mr. Wyatt, the agent who 
solicited the insurance, called at the house with one of the applica- 
tions (the first one), and asked a few questions. But the answers 
were not written down there; Mr. Wyatt stating that, because he 
was afraid his horse would get away, he would write out the answers 
at the office and forward them to the company. The court in- 
structed the jury that, if they found this claim to be true, and be- 
lieved the testmony of plaintiff, who is the mother of Mercy Victoria 
Brown, the defendant company was not in a situation to claim that 
the answers were not true, and that in such case she would be en- 
titled to a verdict for the amount of the first policy; and that if they 
did not find her testimony in this respect to be true, and found the 
answers not to be true, then their verdict should be for the defend- 
ant as to the first policy; but in considering the seventeenth ques- 
tion, and the answer thereto, they should construe the same as fol- 
lows: “Naming the physician who last attended for some disease ;” 
that they should not consider any “merely personal or social call, 
but an attendance for sickness,—for disease.” 

The court also instructed the jury as to the second policy, and the 
application therefor, that as it appeared from the testimony that said 
company had knowledge, by the first application, of the fact that the 
answers to the last were erroneous, the defendant could not claim 
anything from the answers therein being incorrect. In both applica- 
tions there was a question, “Is said life now in sound health?” - 
Answer in both, “Yes.” It is claimed that these answers were un- 
true. The court directed the jury that, in order to tind the answers 
to be false, they must find that the assured had some disease of a 
“serious nature;” that a mere temporary ailment, such as a head- 
ache, could not be considered as affecting the truth of such answers. 
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The counsel for defendant claims that the testimony showed beyond 
contradiction that several physicians attended the assured after the 
time stated in her first application, and that this undisputed testi- 
mony, proving the statement in such application that she was last 
attended by Dr. Henderson some nine or ten years before 1883 
to be false, rendered the first policy issued upon suck application 
void. 

The first question to be determined under the first policy is the 
correctness of the charge of the court that, if Mrs. Brown’s testimony 
was true, the defendant could not make any defense upon the falsity 
of the answers in the application, for the reason that they could not 
be considered the answers of Mercy Victoria Brown. Mrs. Brown, 
the piaintiff, testified that she was present when Mr. Wyatt, as agent 
of the company, solicited the insurance of her daughter. He took 
Victoria’s signature to the application, and said he would fill it out 
down at the office. He was at the house not over five minutes. His 
horse was standing at the gate, and was restless. and he was afraid 
it would get loose and run away. Victoria told him that she had 
trouble every month; that was all the trouble she had; that she was 
well, except once a month, when she would sometimes have a sick 
spell of a day or two. He did not ask her about having any kidney 
disease, or any other ailment or difficulty. Asked her some ques- 
tions about her father and mother. He told her to sign the applica- 
tion; and he would take it down to the office, and fillit out. He said 
he could not wait; he was going to dinner, and his horse would not 
stand. On cross-examination, she further stated that Wyatt asked 
Victoria a few questions. He asked her if she was well. She told 
him she was well, except one thing. He asked her “if she had any 
doctor, or something; I don’t know.” She told him she hadn't any. 
Does not remember whether he asked her what doctor she had, or 
whether any one else attended her. Her remembrance of the con- 
versation is quite shadowy and indistinct. 

Granted that Wyatt did fill out the application after he returned 
to the office, and yet we do not think that the evidence of Mrs. Brown 
warranted the charge of the court in respect to such application 
It does not appear from her testimony beyond question that any of 
the answers claimed to be false were not made by Victoria at the 
interview at the house. If she did answer at the house, as set forth 
in the application, the fact of such answers being filled in at the 
office, atter she signed the application, can make no material differ- 
ence in the rights of her beneficiary or the company under said ap- 
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plication, and the policy issue1 thereon. The question as to whether 
or not she made the answers to the agent as written in the applica- 
tion should have been submitted to the jury. If they found that 
she made the answers, then their truth or falsity should have been 
inquired into. Ifshe did not make them, or any of them, and they 
were filled in after she signed, with her knowledge or consent, then, 
as to such answers so inserted, the company would be precluded 
from defending because of their falsity. In relation to the answer 
that Victoria had been last attended by Dr. Henderson some nine or 
ten years ago, we can find no occasion in the testimony for the in- 
struction of the court that “no merely personal or social call” of a 
physician could he considered, but it must be an “attendance for 
sickness,—for disease.” 

There could be no claim from the record before us that any of 
the physicians who prescribed for Victoria made any personal or 
social calls. It appears from Dr. Van Norman’s testimony that his 
services were “professional,” and commenced on the sixteenth of 
October, 1882, and were concluded on the twenty-eighth of May, 
1883. There were 14 consuitations between those dates. She came 
tu his office each time. He never attended her at the house. Dr. 
Shurley had professional visits from her at his office between May 
20 and June 12, 1881, and attended her once at her home on Lewis 
Street. Dr. Gilbert saw her five times in July and August, 
1880, at her home. None of them stated for what ailment they 
treated her. 

As the questions run in the application (15, 16, and 17, as heretc- 
fore given), it may be that the assured would naturally answer the 
seventeenth with reference to a physician attending her fd some 
sickness or disease of more seriousness than a mere temporary ail- 
ment, such as the one indicated by her mother,—trouble with her 
menses. As these questions and answers ought to be construed 
liberally in favor of the assured, I am of the opinion that a mere call- 
ing into a doctor’s office for some medicine to relieve a temporary in- 
disposition, not serious in its nature, could not be considered an at- 
tendance by a physician, within the meaning of the question, nor 
would the calling at the home by the doctor for the same purpose be 
soregarded. The jury should have been instructed that the attend- 
ance of the physician must have been an attendance upon the as- 
sured for some disease or ailment of importance, and for an indis- 
position of a day or so, trivial in its nature, and such as all persons 


are liable to, who are vet considered to be in sound health generally. 
Vou XVI.—29. 
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If no reference had been made by the court to the personal or 
social call, the instruction in this respect would have been as favor- 
able to the defendant as it could claim under the law. We should 
not reverse the case because of this reference, however, but, as the 
case must go back for the error alrealdy noted, we call attention to 
the remark as improper because stress is laid upon it by defendant’s 
counsel, and it is claimed by them that it misled the jury. 

In regard to the second policy of insurance, Mercy Victoria Brown, 
as uppears by the application for the same, signed by her April 18, 
1884, answered these same questions as follows: “Question 15. 
When last sick? Auswer. Never. Q. 16. Of what disease? A. 
Never. Q. 17. Name of physician who last attended life proposed, 
and when? A. No.” 

We have but little evidence of the circumstances under which or 
how this application was obtained. The application was not, how- 
ever, filled out in the handwriting of the assured. All that Mrs. 
Brown can remember is that Mr. Wyatt came there to take additional 
insurance, and thinks Dr. Kinney was with him. Thinks they both 
wrote something. Don’t remember any questions that were asked, 
or seeing her daughter sign the application. Dr. Kinney testified to 
making a medical examination May 17, 1884; the only time he was 
ever there with Wyatt. He asked her if she had ever suffered with 
any disease of the kidneys, and she told him she did not think she 
ever had, but a doctor in New York told her that she had some 
disease of the kidneys. He thereupon examined her, made up his 
mind she had no disease of those organs, and wrote “No” after the 
question. In the written medical examination of Dr. Kinney, intro- 
duced @n evidence, it was stated that assured never had any illness, 
but that she had consulted Dr. Gilbert of Detroit and Dr. Jenks of 
Chicago concerning herself. There was considerable evidence intro- 
duced on the part of the defendant of statements of the assured that 
she was afflicted with disease of the kidneys. She died from “ stop- 
page of her menses,” as is shown by the proofs of death. My 
brothers ure of the opinion that, these answers being false, the court 
should have instructed the jury, as requested, that the second policy 
of insurance was void, and the plaintiff could not recover upon it. 
They hold that the insurance company were not bound to take notice 
of the answers made to the same questions in the application for the 
first policy, and were not precluded thereby from showing the evi- 
dent untruth of the answers in the last application. 
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The court correctly instructed the jury as to sound health at the 
time the first application was made. The “sound health” evidently 
meant in the application is a state of health free from any disease or 
ailment that affects the general soundness and healthfulness of the 
system seriously, not a mere temporary indisposition which does not 
tend to weaken or undermine the constitution of the assured. This 
view is objected to, and it may seem at first blush to be too strong a 
term to use; but it is difficult to perceive how a person can be in un- 
sound health, or unsound condition of body or mind, without the 
disease that causes such condition is a serious one. Ifthe affliction 
is of a permanent character, it must certainly be a serious one; and 
if it is merely temporary, and passes away without serious results, it 
cannot well be said to render the person unsound in his general 
health. The word “serious” is not generally used to signify a dan- 
gerous condition, but rather to define a grave, important, or weighty 
trouble. It was claimed by the defendant, and the tenor of the evi- 
dence in its behalf was to the effect, that Victoria had Bright’s or 
some other incurable disease of the kidneys. If this were so, then 
she had not only a serious, but a dangerous, disease. The court in- 
structed the jury that, if they found the assured had any disease 
of a serious nature when she made the applications, the plaintiff 
could not recover. We think the case was fairly -put to the jury in 
this respect. 

The court did not err in excluding the testimony of Dr. Childs. 
He undertook to give a conversation between himself and the mother 
of Victoria as to her health, when he had already testified that he did 
not know the condition of Victoria, because he did not examine her, 
or have any conversation with her atall. The conversation with the 
mother was clearly incompetent. It was not offered to contradict 
or impeach Mrs. Brown, but as independent evidence of the girl’s 
health. It could not be received for that purpose. 

The photograph of the girl, Victoria, was offered to show the 
healthy “appearance” of the assured. This was clearly incompe- 
tent. No objection was made to its admission, but, after it was re- 
ceived in evidence, an exception was taken. As a new trial must be 
had, it is not necessary to determine whether, under the particular 
circumstances of its use as evidence in this case, there was error. 
No motion was made to strike it out of the case, and it does not ap- 
pear that it was ever exhibited to the jury, or used in any way after 
the exception was taken. A majority of the court think that it was 
error to preclude Dr. Henderson from testifying in answer to the 
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question as to whether or not he had ever treated the assured for 
typhoid fever. The fact as to treatment or non-treatment for this 
disease was not, under the circumstances of this case, a matter of 
privilege upon which the plaintiff could insist. 

It is further claimed that the court erred in permitting Mrs. 
Brown to testify to matters which varied and contradicted the 
written statements. of the deceased as shown by the application. 
Mrs. Brown certainly had the right to show by her testimony that 
the answers made by her daughter at the house were incorrectly 
written in by the agent after he went to his office, or that he filled 
in answers at such office that were not made at the house by Victoria. 
As such answers, if made by the agent, and not by Victoria, or with 
her knowledge or consent, could not bind her, the fact that they 
were so made could be established by parol. If the application had 
not been signed until filled out, a different rule might prevail. The 
testimony of Dr. Kinney, in relation to what Victoria said about 
having kidney disease, and his conclusion from such examination 
that she did not have any disease of those organs, and his so stat- 
ing in his written report of such examination, was admissible as 
proof tending to show that she was free from any such disease. 

The court did not err in refusing to direct a verdict for the de- 
fendant upon both policies, but should have instructed the jury that 
the second policy was void, under the evidence. 

The judgment must be reversed, and a new trial granted, with 
costs of this court to the defendant. The other justices concurred. 
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SUPREME COURT OF THE UNITED STATES. 


Appeals from the Circuit Court of the United States for the Eastern 
District of Louisiana. 
MERCHANTS’ MUT INS. CO. 
Us. 
ALLEN. 
SAME 


Us. 


| 
| 
J 


WEEKS.* 


A vessel, whose home port was known to the insurer to be New Orleans, was 
insured *‘to navigate the Atlantic Ocean between Europe and America, 
and to be covered in port and at sea.” A clause of the policy was: ‘‘ War- 
ranted by the assured not to use port or ports in eastern Mexico, Texas, or 
Yucatan, nor anchorage thereof, during the continuance of this insurance, 
nor ports in West India Islands between July 15th and October 15th, nor 
ports on the northeast coast of Great Britain beyond the Thames, nor ports 
on the continent of Europe north of Antwe:p, between November Ist and 
March 1at.”’ The vessel was lost on a voyage from New Orleans to Liver- 
pool, in the Gulf of Mexico. Held, That the vessel was covered by the in- 
surance at the time of the loss; the language of the policy describing the 
trade in which she was engaged, rather than confining the insurance to 
those portions of her voyages which were in the Atlantic. 

An overinsurance of the cargo is not a breach of warranty by the owner of 
the vessel not to insure his interest in the vessel beyond a certain amount. 


An overinsurance of cargo, growing out of insurance by a banking firm to pro- 
tect them as acceptors of drafts drawn by the captain on them to meet dis- 
bursements in the purchase of timber, which composed the cargo, does not 
tend to establish that the loss of the vessel was fraudulent. 

Where an ultimate fact is found by the lower court, its finding or refusal to 
find as to any incidental fact, which is merely evidence of the ultimate 
fact, will not be reviewed by the United States Supreme Court. Where, 
therefore, the lower court found that a vessel was seaworthy, its refusal to 
find that, prior to her last voyage, she was run aground and became so 
leaky that in the storm that wrecked her when she was thrown on beam 
ends, she could not right herself, and that she leaked four inches an hour, 


* Decision rendered, March 28, 1887. 
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and the leak could have been discovered only by putting her in a dry- 
dock, which was not done, will not be investigated by the United States 
Supreme Court. ; 


Since the act of Congress of February 16, 1875, ‘‘to facilitate the disposition 
of cases in the supreme court, and for other purposes,” a case in admiralty 
cannot be retried in the United States Supreme Court on all the evidence. 


Jos. P. Hornor and C. W. Hornor, for Merchants’ Mut. Ins. Co. 

J. R. Becxwiru, for Allen. 

C. B. Stnateton and R. H. Browne, for Weeks. 

Warr, C. J. 

These appeals present the same questions, and may be considered 
together. The suits were brought on two policies of insurance, one 
insuring the interest of George D. Allen, and the other that of Silas 
Weeks, in the ship Orient, from April 15, 1882, to April 15, 1883, 
“to navigate the Atlantic Ocean between Europe and America, and 
to be covered in port and at sea.” At the time the policy was 
issued the ship was on the Atlantic Ocean, bound on a voyage from 
Liverpool, England, to New Orleans, Louisiana, laden with a gen- 
eral cargo. The company knew of this when it executed and deliv- 
ered the policy, and insured the vessel lost or not lost. New 
Orleans was the home port of the ship, and there the home office of 
the company was situated. All parties knew that the ship was sail- 
ing to and from that port. The policy also contains this clause; 
“Warranted by the assured not to use port or ports in eastern 
Mexico, Texas, nor Yucatan, nor anchorage thereof, during the con- 
tinuance of this insurance, nor ports in West India Islands, between 
July 15th and October 15th, nor ports on the northeast coast of 
Great Britain beyond the Thames, nor ports on the continent of 
Europe, north of Antwerp, between November 1st and March Ist.” 
This warranty is part of the printed portion of the policy, but the 
portion describing what the insurance covered is in writing. 

The ship arrived safely in New Orleans on her voyage from 
Liverpool, and, after unloading, proceeded to Ship Island, where 
she took on a cargo of timber for Liverpool, and while on her 
voyage to that port she was struck by a cyclone about 100 miles 
out in the Gulf of Mexico and wrecked. 

The first question presented by the appellants is whether the 
insurance covered the ship while in the Gulf of Mexico. This 
depends on the meaning of the language of the policy, construed 
‘in the light of the circumstances which surrounded the parties at 
the time of its execution. The evident purpose was to insure a 
New Orleans ship engaged in the Atlantic trade between Europe 
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and America for a year, both at sea and in port. At the time the 
insurance was effected, she was on a voyage between Liverpool and 
New Orleans, and all parties knew that the business in which she 
was engaged took her in and out of the last-named port. That was 
her home port, and that was where the insurance company had its 
own office. That the navigation of the gulf was contemplated dur- 
ing the life of the policy is shown by the fact that certain of its 
ports were excluded from the risks the company assumed. This 
fairly implies that all others might be used, and as the ship was 
to be insured all the time during the year if she was employed 
in navigating the Atlantic between Europe and America, whether 
at sea or in port, it is evident the parties intended to cover her by 
the policy while sailing from port to port in that general trade. 
New Orleans is a leading American port in that trade. To get to 
and from it, ships must navigate the Gulf of Mexico. 

No one can doubt that the policy would cover at all times during 
the year a voyage to all the ports of Great Britain, except those 
northeast of the Thames, and to all ports on the continent of 
Europe north of the Mediterranean as far as Antwerp, and else- 
where on the northern coast between March and November. Yet, 
in doing so, the ship would have to sail in waters other than those 
of the Atlantic Ocean. Taking the whole policy together, we can- 
not doubt it was the intention of the company to cover the ship 
while engaged in the Atlantic trade between ports in Europe and 
America other than those specially warranted against. Whether 
this would include ports east of Gibraltar it is unnecessary now to 
decide. It is true that, if there is a conflict between the written 
words of a policy and those that are printed, the writing will pre- 
vail, but, if possible, the writing and the print are to be construed 
so that both can stand. Here we think it clear that the written 
clauses, when construed in connection with those that are in print, 
have the effect of describing the trade in which the vessel was to 
be employed, rather than confining her navigation exclusively to 
the waters of the Atlantic Ocean. It it were otherwise, while the 
ship would be insured in port and on the ocean, she would be unin- 
sured while performing that part of her voyage from the ocean to 
the port, and from the port to the ocean. Such a condition of 
things will never be presumed in the absence of the most con- 
vincing proof to the contrary. We have no hesitation in deciding 
that the insurance covered the ship at the time of her loss. This 
disposes of all the questions which arise on the finding of facts. 
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The principal controversy in the case was as to the seaworthi- 
ness of the vessel. The court has found as a fact that she was sea- 
worthy when she left Liverpool on the voyage during which the 
policies were issued, and also when she sailed from Ship Island on 
the voyage in which she was lost. To these questions the testimony 
was largely directed, and it was to some extent conflicting. At the 
trial the court was asked to find as follows: “The ship Orient, 
prior to her departure on her last voyage, on first August, 1882, was 
run aground on Ship Island bar, where she remained for three days 
and two nights in bad and squally weather, ‘rolling and pounding 
heavily,’ and while on the bar, and after coming off, drew and con- 
tinued to draw four inches of water per hour until the final wreck, 
and that, when she was thrown upon her beam ends by the force of 
the storm, she was prevented from righting herself by the large 
amount of water which had leaked into her hold, and hence the 
cutting away of her masts was of no avail, and the said leak was 
the direct cause of her loss, and she was unseaworthy when she 
started on her last voyage;” and “that when the ship Orient was 
hauled off the bar at Ship Island where she had been aground as 
aforesaid, she leaked four inches of water per hour, and said leak 
did not diminish from said time (third August, 1882) until fifth 
September, 1882, when she went to sea on her last voyage, nor until 
she was finally wrecked, and said leak could have been discovered 
only by unloading said vessel, and taking her to New Orleans, and 
putting her in the dry-dock, which was not done, and no other pre- 
caution was taken to ascertain whether said vessel was injured by 
having been aground, or to ascertain the leak or leaks, save by a 
cursory examination of her bottom by a diver, without taking her 
out of the water;” and “that the ship Orient was knowingly sent to 
sea by the assured in an unseaworthy state and in an unfit condi- 
tion, which necessarily increased the danger which led to her loss.” 
This was refused, and an exception taken. To present the question 
of the propriety of that refusal to this court, a bill of exceptions 
was prepared, containing the entire evidence in the cause, which 
was signed by the circuit judge, with the remark that “this bill is 
claimed by the respondent under the authority of The Francis 
Wright (105 U. S., 381), considering which case the court does not 
feel at liberty to deny the bill.” 

In the case of The Francis Wright it was ruled (page 387), and, as 
we are satisfied, correctly, “that if the circuit court neglects or 
refuses, on request, to make a finding one way or the other, on a 
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question of fact material to the determination of the cause, when 
evidence has been adduced on the subject, an exception to such 
refusal, taken in time and properly presented bya bill of excep- 
tions, may be considered here on appeal. So, too, if the court, 
against remonstrance, finds a material fact which is not supported 
by any evidence whatever, and an exception is taken, a bill of 
exceptions may be used to bring up for review the ruling in that 
particular. In the one case, a refusal to find would be equivalent 
to a ruling that the fact was immaterial; and, in the other, that 
there was some evidence to prove what is found, when in truth 
there was none.” “But,” it was added, “this rule does not apply 
to mere incidental facts which only amount to evidence bearing on 
the ultimate facts of the case. Questions depending on the weight 
of evidence are, under the law as it now stands, to be conclusively 
settled below; and the fact in respect to which such an exception 
may be taken must be one of the material and ultimate facts on 
which the correct determination of the cause depends. 

In the present case, the ultimate fact to be proved was the sea- 
worthiness of the vessel. That ultimate fact has been found. 
What the company wanted to have incorporated in the findings were 
the “mere incidental facts” which only amounted to evidence from 
which the material fact of seaworthiness or unseaworthiness was to 
be ascertained. This was properly refused. 

Another bill of exceptions was taken, because the court made the 
following findings, when there was no evidence whatever to support 
them: “Fourth. That, when said risk was taken by the said defend- 
ant, and said policy executed and delivered, the said ship Orient 
was on the Atlantic Ocean, bound on a voyage from the port of 
Liverpoul to the port of New Orleans, in the United States, laden 
with a general cargo; that the defendant at the time of the execu- 
tion and delivery of the policy of insurance was well aware of that 
fact, and had notice and knowledge that the said vessel was 
prosecuting said voyage, bound to the port of New Orleans, and 
insured the vessel, lost or not lost. Fifth. That the port of New 
Orleans was the home port of the said Orient, and was the domicile 
of the underwriting company, and that all parties knew that the 
ship was sailing to and from that port; and when the policy sued 
on was issued, it was the intention of the assured and the under- 
writers that said policy was to cover risks while said ship was navi- 
gating the Gulf of Mexico, except cxcluded ports.” “Twenty-first. 
That, at the time said ship Orient was wrecked and destroyed, she 
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was under the protection of siid policy of insurance, and was lost 
an wrecked by a peril of the sea insured against.” 

So far from there being no evidence to support these findings, the 
record is full of facts from which the conclusions reached by the 
court might be drawn. The apparent purpose of counsel in prepar- 
ing the bills of exceptions was to have the whole case retried here on 
all the evidence. That this cannot be done, since the act of 1875, 
has long been settled. The Abbotsford, 98 U. S., 440; The Benefac- 
tor, 102 U.S., 214; The Adriatic, 103 U. S., 730; The Annie Linnsley 
104 U. S., 187. 

The case as tried below is reported as Baker vs. Merchants’ Mut. 
Ins. Co, (16 Fed. Rep., 916) where the discussion upon the effect of 
the evidence will be found. 

It only remains to consider an application which has been made in 
this court for leave to amend the pleadings and introduce new testi- 
mony. At an early day in the present term leave was granted the 
appellants on their motion to take additional testimony. Under this 
leave depositions have been taken which are now on the file. Their 
purpose is to show an overinsurance by the owners of the vessel on 
the cargo, which was also owned by them in whole or in part. 
The pleadings, as they stood in the court below, present no issue to 
which such testimony is applicable, and the appellants now ask leave 
to amend their answers so as to let it in. Without determining 
whether since the act of February 16, 1875, “to facilitate the disposi- 
tion of cases in the supreme court, and for other purposes ” (chapter 
77, 18 St., 315), new testimony can, under any circumstances, be 
taken after an appeal in admiralty to this court, or amendments to 
the pleadings allowed, and, if so; what would be the proper practice 
to give effect to an application for that purpose, we deny this 
motion. An overinsurance of the cargo is not a breach of a war- 
ranty by the owner of the vessel not to insure his interest in the 
vessel beyond a certain amount, and the new testimony, standing by 
itself, fails to make out such a case of overinsurance on the cargo 
as would tend to establish a fraudulent loss of the vessel. The over- 
insurance of the cargo, if any there was, grew out of an insurance by 
Barring Bros. & Co., in London, for their protection as acceptors of 
drafts drawn by the captain on them to meet disbursements in the 
purchase of the timber which composed the cargo; at least, that is 
the fair inference from the testimony. 

The decree in each of the cases is affirmed. 
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SUPREME COURT OF IOWA. 
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STATE INS. CO. 
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RICHMOND.* 


Insurance was obtained by a soliciting agent on a hotel in course of comple- 
tion and not yet occupied, which he represented to be occupied, lighted 
with gas, and heated with coal. The agent acted in good faith, but 
through a misconception of his duty. The risk was not of a kind which 
the company did not insure against. The company upon payment of the 
loss sued the agent to recover the amount so paid. 


Held, That the question was simply one of rates, and the company could not 
recover without showing that it had been damaged in the matter of rates. 


Cummins & Wriaut, for Appellant. 
J. C. Coox and J. H. Cat, for Appellee. 


Apams, C. J. 

The defendant was the plaintiff’s soliciting agent in Kossuth 
County. As such he solicited and obtained from one Jordan an ap- 
plication for insurance upon a building erected for a hotel, but not 
quite completed. At the date of application and issuance of the 
policy, the building was not occupied as a hotel, but it was ex- 
pected that it would be in a short time. In the application, how- 
ever, the building was described as occupied as a hotel. The 
defendant knew the facts, but did not inform the plaintiff, and the 
policy was issued, as may be presumed, in reliance upon the state- 
ments as contained in the application. Before the building became 
occupied as a hotel, it was destroyed by fire. Action was brought 
upon the policy. The company set up as a defense the false state- 
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ment in the application ; but the defense proved unavailing because 
of the agent’s knowledge that the building was not occupied as a 
hotel, and the insured was allowed to recover. This action is 
brought to recover of the agent the amount which the plaintiff 
was compelled to pay on the policy. 

The division of the answer demurred to is as follows : “And as 
and for a separate and distinct, full and complete, defense, defend- 
ant says that when the policy was sent by the plaintiff to the de- 
fendant it was with instructions to deliver the same to Jordan, and 
collect the premium ; that while it is true that at that time the 
building was not occupied as a hotel, with sleeping rooms in the 
second and third stories, and was then in an unfinished condition of 
completion, preparatory to being soon occupied, and was not occu- 
pied by a tenant, and it was also true that there was no stores in 
the building, and no kerosene was used for lights, nor were any 
lights of any kind used, and no coal or other fuel was used for fire, 
nor were any fires therein used, and there was in fact no furniture 
therein, all of which in a general way the defendant knew and did 
not communicate to the plaintiff,—yet he avers and says that each 
and all of said several matters were wholly immaterial, and none of 
them in any manner or degreee increased the risk or hazard or 
danger ; that in truth and in fact the absence of such matter only 
decreases the risk, hazard, and danger ; that the matters and con- 
ditions aforesaid, and the true condition of said building was less 
hazardous than as represented in the application and policy; that 
the regular premium which plaintiff, and insurance companies gen- 
erally, would have charged for insuring said building in its true 
condition was less than had it been as represented and described in 
the application for insurance, and that plaintiff would have taken 
the risk at the same rate had defendant informed it to the fullest 
extent of his knowledge; that defendant had no instructions or di- 
rections except as contained in a written appointment and bond set 
out and attached to the petition, and in the entire matter acted in 
good faith and without any fraudulent intent; and defendant says 
that he has at all times duly performed his duties as such agent of 
plaintiff, except as herein set forth, which defendant insists is and 
was neither a violation of his contract with plaintiff nor any in- 
struction.” 

In the argument of the appellant’s counsel: considerable is said 
which has nothing to do with the question, as to whether the appel- 
lant’s demurrer to the appellee’s answer ought to have been sus- 
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tained. The appellant’s counsel say that “the conduct of the 
agent was as flagitious as can be conceived.” But the answer de- 
murred to contains an averment that “the defendant in the 
entire matter acted in good faith, and without any fraudulent in- 
tent ;’ and this must be taken as true, unless there are other ad- 
mitted facts which show otherwise, and we do not see any. The 
application should, of course, have contained a statement that the 
building was soon to be occupied as a hotel; but if the agent had 
reason to suppose that it would be thus occupied before the policy 
would be issued, or so soon thereafter as to make no material dif- 
ference, his conduct might be attributed to a misconception of his 
duty rather than a fraudulent intent; and if it might be thus at- 
tributed, then we are bound to take the averment of the answer as 
true. 

Considerable is said in the argument of appellant’s counsel about 
the appellant being drawn wrongfully into an insurance of a car- 
penter’s risk; but there is no good reason for this. It is true that 
it is averred in the petition that the building was in process of 
construction, and it appears to be admitted that the building was in 
an unfinished condition, but to what extent does not appear, and 
we can easily conceive of things remaining to be done which would 
manifestly involve no additional hazard. Besides, it is not material 
to the question before us that the building was unfinished, even if 
something remained to be done which involved additional hazard. 
There was no statement in the application that the building was 
finished, nor warranty in the policy to that effect, nor is it claimed 
in the appellant’s petition that the appellant was precluded from a 
successful defense predicated upon such ground. The building 
might have been occupied as a hotel, and warmed and lighted as 
represented, without being entirely finished ; and if it had been 
done, there would have been nothing to complain of. 

The untrue statements in the application, which the appellant 
sets up as a defense against the insured, and which it now sets up 
as ground for recovery against the appellee, are three in number, 
and are as follows: That the building was occupied as a hotel; 
that kerosene was used for light, and that coal was used for fuel. 
The facts, as shown by the pleadings, are that the building was not 
occupied at all, and that it was not lighted nor warmed in any way. 
There is no pretense, so far as the pleadings show, that the unfin- 
ished condition of the building has any materiality. This fact is 
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made to do service nowhere except in the argument of appellant's 
counsel. 

We have said this much for the purpose of eliminating extrane- 
ous matters. We may go a little further, and say that we do not 
understand the appellant as seriously complaining of the absence of 
kerosene or fire in the building. We are virtually, we think, re- 
duced to the complaint that the building was not occupied as a 
hotel. How precisely it was occupied we do not know, nor is it 
material to inquire. The case before us, then, is this: The appel- 
lant, through a misconception by its agent of his duty while acting 
in good faith (as the answer avers) was drawn into the insurance 
of a building at a rate of premium fixed for the insurance of a 
building occupied as a hotel, which in fact had not commenced to 
be thus occupied, but was expected to be soon, and the agent knew 
it was not yet occupied in that way. The property was burned be- 
fore occupancy. The company retained the premium, viz., $80, 
paid the loss, viz., $3,000, and some interest, and sues its agent to 
recover of him the whole amount paid. The actual risk was not 
greater thanit was represented to the company to be when it issued 
the policy, and the premium received and retained was greater 
than the premium charged for an unoccupied hotel building with 
neither lights nor fires in it. We state these as the facts, because, 
upon the question raised by the demurrer to the answer, they 
must be assumed to be true. 

The legal question presented is as to whether an insurance com- 
pany can recover damages of its agent through whose fault, while 
acting in good faith, it is drawn into a contract of insurance some- 
what different from what it supposed it to be, but not less valuable 
to it. In answer we have to say that we do not think it entitled to 
recover substantial damages. Whether it should be allowed nom- 
inal damages we need not determine, because, if we should con- 
clude that it might, we could not reverse for the mere purpose of 
allowing such recovery: Watson vs. Van Meter, 43 Iowa, 76. 

We are not prepared to say that the insurance of an unoccupied 
building is not in fact regarded by insurance men as involving ¢ 
greater risk than the insurance of an occupied building, even 
though it be occupied as a hotel, and is three stories high, and 
lighted with kerosene lamps; but, for the purpose of this case, it 
must be assumed to be the reverse. The case, then, is not different 
from what it would have been if the false statement relied upon had 
been simply that the building was lighted with kerosene lamps, 
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when in fact it was lighted with candles or gas, or that coal was 
used for fuel, when in fact it was heated by steam transmitted from 
other premises. It is possible that in such case, if the condition had 
been warranted, there would have been a breach of warranty; but 
there would have been no ground for recovery of more than nom- 
inal damages against the agent. 

It is a very important consideration that the company was not 
drawn into a contract of insurance against a risk which it does not 
insure against. There is no pretense that the insurance of unoccu- 
pied buildings is not a part of the business of the company upon 
which it makes its profits. It is a matter of common knowledge 
that insurance companies do such business, and the fair inference 
from the pleadings in this case is that the appellant did such busi- 
ness, charging such rates as are usual for such risks, or as it 
deemed proper. It is a question, then, of rates, and nothing more, 
so far as any question of substantial damages is concerned. The 
appellant received $80 as a premium on a policy of $4,000, and on 
the supposition, formed from the broad experience of insurance 
companies generally, that less than one in fifty of such risks would 
result in loss. According to the averment of the answer demurred 
to, the risk was actually less than the company was paid for. If it 
had had enough such risks it would have made more than its usual 
profits. This is not a mere matter of uncertainty and speculation. 
While there is nothing more uncertain than whether a given building 
will be destroyed by fire or not within the life of a given policy, the 
average of losses is such that the business of insurance is, we be- 
lieve, regarded as about as reliable as most others. At all events, 
premiums are charged upon the theory that they can be relied upon, 
and the business be safely done. We are justified, then, in saying 
that, upon a question of damages for fault of agent, it is a question 
of rates in any matter which is covered by the company’s rates. 
The cases cited by the appellee, McDermid vs. Cotton (2 Bradw., 
297) and Davis vs. Garett (6 Bing., 719), involve a different prin- 
ciple. 

If a merchant's clerk should sell goods on credit, which he is em- 
ployed to sell in that way, and to a person to whom he might prop- 
erly sell, but for a price less than he was expressly required to 
obtain, the measure of the merchant’s recovery against the clerk in 
an action for damages would unquestionably not be greater than 
the difference between the two prices, and that, too, even if the 
buyer should become insolvent, and not pay anything. If, on the 
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other hand, the clerk should sell property of his employer of a kind 
which he was not employed to sell at all, he probably would be 
held responsible for the whole value. A principle would be in- 
volved not very unlike that in the cases cited. 

Having, then, reached the conclusion that the risk assumed was 
within the appellant’s business, and that it is only a question of 
rates, the appellant should have shown, before it could recover more 
than nominal damages, that it was damaged in the matter of rates. 
With this view the judgment must be affirmed. 
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SUPREME COURT OF NORTH ,CAROLINA. 


J. R. CUTHERTSON 
Us. 


NORTH CAROLINA HOME INS. CO. 


. 

Only such matters alleged and denied,as are necessary to dispose of the con- 
troversy are legal issues. 

In the absence of fraud or mistake a party will not be heard to say that he 
was ignorant of the contents of a contract signed by him, and where an 
application is part of the policy, evidence is inadmissible to prove that 
questions answered in it were not asked the applicant who appended his 
signature. 

The insured built on the land of another on condition that the building should 
go to the land-owner at the expiration of the term agreed on. 

Held, That he was not absolute owner in fee of the building. 


Where the policy is on building, contents, ete., each separately valued and 
insured for a specific sum ; 


Held, That the contract is entire and a breach or misrepresentation as to one 
item affects all. 


Covineton & Apams for Plaintoff. 
Watker, for Defendant. 


Davis, J. 

This was a civil action tried before Avery, Judge, at May term 
1886, of Union Superior Court. 

On the 17th day of November, 1882, the defendant company, for 
value, insured certain property of the plaintiff, against loss by fire, 
for three months, beginning at 12 o’clock m. on that day, and issued 
to him a policy therefor, in the sum of $1,000. On the night of Feb- 
ruary 16, 1883, while said policy was in force, a portion of the prop- 
erty embraced therein was destroyed by fire, worth, as plaintiff 


alleges, the sum of $1,000, which sum, though demanded, the de- 
VOL. XVI.—30. 
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fendant company refuses to pay, and this action is brought for its 
recovery. 

The application and policy of insurance are set out in the pleadings. 

The defendant denies the right of the plaintiff to recover, and 
says that he did not have such an ownership of, or interest, title, 
and estate in the property described in the policy as was represented 
bv tbe plaintiff in his application. 

For a further defense the defendant says that the plaintiff, in his 
application, which was a part of the contract, represented that he 
was the sole and absolute owner, in fee, of the property insured, 
and that there was no lien, incumbrance, or claim whatever against 
it, and that in response to questions propounded, the plaintiff failed 
to disclose fully and truly his interest in said property, and that 
he was not the sole and absolute owner thereof. 

It is stipulated in the policy that in the event of loss, suit or 
action for the recovery of any claim by reason thereof shall be com- 
menced within one year, and the defendant says this action was not 
commenced within one year, as required by the said provision. 

The property is described in the policy, with value and insurance, 
respectively, as follows: gin-house, value $250, insured for $108—two 
gins and one feeder, $350—$153, seed-cotton in gin-house, $150— 
$63, loose lint cotton, $50—$19, cotton seed, $75—$31, steam engine 
and boiler located about 12 feet from gin-house, $1,000—$231, belt- 
ing and shafting, $175—$75, grist-mill and fixtures, $200—$80, saw- 
mill and fixtures, $350—$153, cotton-press in gin-house, $190—$81. 

The plaintiff tendered the following issues at the close of the 
evidence :— 

1. Did the plaintiff at the time of his application for insurance 
and at the time his policy was issued thereon, have such an interest 
in the property insured or any part thereof us was the subject of 
insurance; if so, what part? 

2. Did the plaintiff at the time of his application make any false 
representation as to his ownership of said property or any part 
thereof; if so, what part? 

3. Did the plaintiff at the time of his application make any false 
representation as to any lien, incumbrance, or claim on said property 
or any part thereof; if so, what part? 

4. Did the plaintiff comply with the conditions and stipulations of 
the contract of insurance on his part? 

5. How long after the plaintiff's cause of action accrued before this 
suit was brought ? 
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6. Is the defendant indebted to the plaintiff in any sum under the 
said policy of insurance; if so, how much ? 

His honor refused to submit these issues, and in lieu thereof sub- 
mitted, among others the following :— 

1. Was the plaintiff, at the time when his application for insur- 
ance was made, the sole and undisputed owner of the engine and 
boiler, the belting and shafting, and the saw-mill, and smoke-stack, 
holding them free of any claim or incumbrance, as represented in the 
application ? 

3. Was the plaintiff, at said time, the undisputed owner of the gin- 
house mentioned in said application. and policy ? 

6. Did the plaintiff commence this action within the time limited 
for the commencement thereof by the contract of insurance ? 

The plaintiff excepted to the refusal to submit the issues tendered 
by him, and to the first, third, and sixth issues submitted by the 
court, and this is the first error assigned. 

The issues are made by the allegations of the complaint and 
denials of the answer, and should be only such as are necessary to 
determine the controversy between the parties. Often questions of 
fact are alleged and denied, which, whether found one way or the 
other, do not, in themselves, decide the issue or issues involved, and 
it is not necessary, but often improper, to submit such questions of 
fact to the jury. 

In Cedar Falls vs. Wallace (83 N. C., 227) Dillord, J., approving 
Albright vs. Mitchell (70 N. C., 445), says: “It is not every matter 
alleged on one side and denied on the other that, in a legal sense, is 
an issue, but only such as are necessary to dispose of the contro- 
versy; and to such necessary matters the issues submitted ought 
to be confined as far as possible, in order to avoid embarrassment 
and confusion to the jury from a multiplication of issues.” 

The form in which issues are submitted is of little consequence, if 
the matters in controversy are clearly and fairly presented by them 
to the jury, but all immaterial and unnecessary issues should be 
avoided. In this case wherein issues were submitted, some of them 
relating to the ownership of the different portions of the property 
‘Inentioned in the application for insurance, and to the values of 
separate parts of it, and which do not, however found, decide the 
controversy, but no exception was taken to these, and unnecessary 
issues are not assignable for error, if not prejudicial, even if excepted 
to, and we only allude to it here to suggest that in framing issues 
for the jury only those presented by the pleadings which are decisive 
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of the matters in controversy should be submitted, and under proper 
instructions from the court these may often be greatly narrowed. 

In this case the issues submitted by the court, in lieu of those ten- 
dered by the plaintiff, though several of them may be unnecessary, 
present fully the matters in controversy. The first, third, and sixth 
only are objected to, and these relate to material facts alleged and 
denied, and the exception cannot be sustained. 

We can see no error in rejecting the issues proposed and the sub- 
stitution of those submitted. 

Among the questions propounded in the application for insur- 
ance, and the answers thereto, were the following :— 

“Q. Are you the sole and undisputed owner absolutely and in fee 
simple of the said property as severally mentioned, and of the land 
on which it stands? If not, state fully what your interest is ? 

A. All but the land.” 

Is there any lien or incumbrance on, or any claim whatever against 
the said property ? 

“2. Da” 

At the foot of the application, and next preceding plaintiff's signa- 
ture thereto, is the following: “I affirm and warrant that the 
foregoing answers are true, and that they shall constitute the basis 
of the policy to be issued to me on this application.” 

[Signed by J. R. Cuthertson}. 

The plaintiff proposed to prove that the questions referred to 
were in fact not asked, and that he signed the application with- 
out knowing that it contained them. This was objected to, and 
objection sustained, and this is excepted to. 

It is conceded that the plaintiff could read and write, and that 
he signed the application with his full name. That the applica- 
tion forms a part of the contract is clearly established by authority: 
Babbitt vs. Ins. Co., 66 N. C., 70, and the authorities there cited. 

The applicant warrants the answers to be true, and it enters 
into and forms a part of the contract: May on Insurance, sec., 
183. The same author says, sec. 185: “The inquiry and answers 
are tantamount to our agreement that the matter inquired about 
is material, and its materiality is not, therefore, open to be tried 
by the jury,” and for this he cites many authorities. 

There was no error in excluding the proposed evidence. In 
the absence of fraud or mistake, a party will not be heard to say 
that he was ignorant of the contents of a contract signed by him. 
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There was evidence in regard to the third issue, and it was 
discussed at length before us, but in the view which we take of 
it, it was immaterial whether the action was brought in proper 
time or not, as the plaintiff is not entitled to recover on the find- 
ing of the other issues, and we consider the only remaining alleged 
error, which was in regard to the instruction of his honor to the 
jury upon the first issue. 

The only evidence upon this issue was that of the plaintiff, who 
testified: ‘“'That the gin-house was built by him on the land of 
one McLeod, he having leased it for three years, and that it was 
agreed between him and McLeod that plaintiff might build the 
house and use it during his term, and that at the end of the three 
years or term, or if extended, at the end of the extended term, the 
house should remain on the land and belong to McLeod; that at 
the time of the fire, one-half of the time had expired, and there 
was no agreement made for an extension. Then he bought the 
engine, boiler, smoke-stack, saw-mill, belting, and shafting, from the 
Taylor Manufacturing Co., under a written contract of sale, by which 
the title to said property was to remain in said’company until the 
purchase-money was fully paid; that only part of it had been paid 
at the time of the application, and at the time of the fire.” The 
court instructed the jury that if they believed this evidence, they 
must respond “no” to the first issue. The alleged error in this 
charge is not pointed out, and we can discover none. 

The jury responded “no,” to the first issue, and in response to 
other issues, they found that the plaintiff was not the owner of the 
gin-house, and that he was the owner of the two gins, and feeder, 
and of the seed and lint-cotton, cotton-seed, belting, shafting, and 
cotton-press. That the value of the house was $250, the gin $100, 
the cotton, belting, and shafting $370.50, the engine, boiler, etc., 
$1,000. 

Upon this verdict there was a judgment for the defendant. 

It was insisted in this court that the contract was not entire, but 
divisible, and that the plaintiff was entitled to so much of the insur- 
ance as covered the property which was owned by him, notwith- 
standing the finding of the jury upon the first issue. The question 
is considered and the decisions bearing upon it reviewed in May on 
Insurance, Sec. 277, 278, and the conclusion to be drawn from them 
is that a misrepresentation or breach, where the contract is entire, 
affects all the property insured, though it may be of different kinds, 
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and separately appraised in the policy, and this view is sustained 
by the ruling of this court in Biggs vs. Ins. Co., 88 N. C., 141. 

The jury find that the plaintiff was not the owner of a portion of 
the property, of which, in his application, he represented himself to 
be the owner, and this misrepresentation as to his interest avoids 
the policy: Wood on Insurance, §179; May on Insurance, § 287; 
and Babbitt vs. Ins. Co., supra. 

There is no error, and the judgment must be affirmed. 

Let this be certified. 





Briggs vs. Fireman’s Fund Ins. Vo. 


SUPREME COURT OF MICHIGAN. 


Error to Oakland. 


BRIGGS 


vs, 


FIREMAN’S FUND INS. CO.* ) 


In an action to recover on a fire insurance policy which contained a provision 
avoiding the policy for false representation or overvaluation, it is reversi- 
ble error in the court, in submitting to the jury the question of an over- 
valuation, with direction to find for or against the plaintiff accordingly, 
to submit at the same time the question as to whether or not the forfeiture 
under this provision had been waived. 


an action to recover on a fire insurance policy, the fact that the company’s 
agent goes to the scene of the fire, and makes inquiries, and requests an 
arbitration, which is expressly provided for in the policy by a provision 
that the policy-holder shall pay half, and that the same shall not work a 
waiver of any of the insurance company’s conditions in the policy, does 
not constitute a waiver by the company of any right of forfeiture. 


Tuomas J. Davis, for Plaintiff. 
F. A. Barer, for Defendant and Appellant. 
CHAMPLIN, J. 

This is an action on a fire insurance policy. The defense is that of 
overvaluation. In her application for insurance she stated the value 
of the dwelling-house to be $1,800, and the defendant insured it for 
$1,400. The application also contained this clause : “And the said 
applicant hereby covenants and agrees to and with the Fireman’s 
Fund Insurance Company that the foregoing is a just, full, and true 
exposition of all facts and circumstances in regard to the condition, 
situation, value, and risk of the property to be insured; and said an- 


—— 


* Decision rendere|, February 10. 1887 —From Nirthw stern Reporter. 
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swers are considered the basis on which insurance is to be effected, 
and the same is understood as incorporated in and forming a part 
of the policy, and a warranty on the part of the assured, whether re- 
ferred to in that instrument or not, and whether the said answers 
have been written by the agent of said company or not; and the as- 
sured further covenants and agrees to make known to the said com- 
pany any material change in the risk or its surroundings, which may 
take place during the life of said policy.” The policy contains this 
provision : “ Any false representation by the assured of the condi- 
tion, situation, or occupancy of the property, or any omission to 
make known any fact material to the risk, or any overvaluation, or 
any misrepresentation whutever, either in a written application or 
. otherwise,” etc., “ then, and in every such case, this policy shall be 
void” And also the further provision: “The cash value of prop- 
erty destroyed or damaged by fire shall in no case exceed what 
would be the cost to the assured, at the time of the fire, of replacing 
the same, and in case of the depreciation of such property by reason 
of age, wear and tear, location, change in style, lack of adaptation 
to profitable use, or other causes, a suitable deduction from the 
cash cost of replacing shall be made, to ascertain the actual cash 
value ; and the assured hereby expressly waives all right, arising 
under any State or other law, to collect of this company in case of 
loss, any sum in excess of the true and cash value of the property 
herein insured, which value shall be determined as herein pro- 
vided.” Another clause provides that in case differences shall arise 
concerning the amount of any loss or damage, arbitrators shall be 
appointed at the request of either party, and their award shall be 
binding on the parties as to the amount of loss or damage, but 
they shall not decide the liability of the company under the policy ; 
one-half of the appraiser’s fee to be paid by the assured. 
Under.this provision of the policy the defendant requested a 
submission to arbitration, and the parties signed a submission in 
writing, in which it was stipulated that the appointment of arbi- 
trators was without reference to any other question or matters of 
difference within the terms and condition of the insurance, and was 
not to be taken as any waiver on the part of the company of the 
conditions of the policy in case they should elect to avail them- 
selves thereof ; and it was expressly agreed that the appraisers 
were to take into consideration the age, condition, and location of 
the premises before the fire, and also the value of the walls, mate- 
rials, or any portion of said building saved, and, after making an 
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estimate of the cost of replacing said building, a proper deduction 
shall be made by them for the difference between the value of a 
new or replaced building and the one insured. The appraisers 
met, and, after making the proper deductions, determined the dam- 
age to be $973.87. In arriving at this amount, one of them testified 
they deducted 25 per cent, and the other that they deducted 30 
per cent from the value of the old building for new. There was 
testimony in the case which placed the value of the building, in- 
cluding foundation, at $1,900, others at $1,800, and so on down to 
$800. The jury was asked to find specially what the cash value of 
the house destroyed was at the time it was insured, and they found 
it to have been $1,450. 

The circuit court instructed the jury “that the application is a 
part of the contract and policy, and a warranty, and the represen- 
tations of value contained in it are warranties. If the jury find 
that the plaintiff made a substantial overvaluation of the property 
in her application for the insurance, the defendant company is en- 
titled to your verdict. While some latitude may be allowed for dif- 
ference of opinion in determining a question of value, yet if, after 
making due allowances for such differences, the jury find there 
was an overvaluation, the plaintiff cannot recover.” This instruc- 
tion to the jury was correct. The application and the policy bear 
the same date, and refer to the same subject-matter. They are 
substantially one instrument. Taken together, they constitute the 
agreement between the parties. The representation as to the value 
of the property insured was material. The object of requiring a 
true statement of the value of the property insured is apparent. 
It enables the company to determine the amount of the risk they 
are willing to assume. No company doing a legitimate business 
would insure property by an unvalued policy to its full cash value, 
without charging at least a premium proportionate to the risk. 
The tentptation to convert property insured to its full cash value 
into money, at the expense of the insurance company, is recognized 
as one of the hazards attending such insurance. 

In this case it will be observed that the company did not intend 
to insure the property to the extent of its cash value ; for, while 
such value was represented to be $1,800, the risk assumed by the 
company was only to the extent of $1,400, or about three-fourths 
of its cash value as represented ; and, if the finding of the jury is 
ajust criticism of the true cash value of the building destroyed, 
the plaintiff obtained an insurance within $50 of its actual cash 
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value. Nor is this warranty of the value contained in the policy 
neutralized or rendered inoperative or immaterial by that provision 
of the policy which provides that in no case shall the company be 
liable to pay more than the true cash value of the property in- 
sured. This is all they could be compelled to pay in an unvalued 
policy, without such clause, and was evidently inserted for greater 
caution, and to prevent a claim being set up that the policy is a 
valued one. 

The testimony showed that the application for the insurance was 
filled out by the agent of the company, and delivered to the plaint- 
iff’s husband, who took it to his wife, and afterwards returned it to 
the agent, signed by the plaintiff ; and upon this testimony the 
plaintiff's counsel claims that the plaintiff is not responsible for any 
misrepresentations which it contains. There was no evidence in- 
troduced showing the source of the agent’s information as to the 
facts stated in the application. Likewise there is an entire absence 
of testimony showing what occurred when the application was pre- 
sented to the plaintiff for her signature. The presumption is that 
she read the application, and was fully acquainted with its contents. 
Before the rule contended for by the plaintiff could apply, it 
should be shown either that the plaintiff was imposed upon in 
signing the application, or that the agent knew the true value of 
the building, and overvalued it in the application, knowing that 
such statement was incorrect : Stone vs. Hawkeye Ins. Co., 28 N. 
W. Rep., 47; May, Ins., §§ 141-144; 2 Wood, Ins. (2d ed.), 1,161- 
1,169. 

It is urged that the case of Schmidt vs. City & Village Fire Ins. 
Co. (55 Mich., 432; 21 N. W. Rep.), 875, decides the question as to 
overvaluation in this case. That case is distinguishable from this. 
That was a case of mutual insurance. The charter and by-laws 
were made a part of the contract of insurance, and it wes agreed 
that the company should not in any case pay more than three- 
fourths of the cash value of the buildings insured, if they were in- 
sured to that amount. With such a provision as this, it could 
make no difference to the company whether the property was over- 
valued or not. ; 

Whether or not there was an overvaluation in this case was, under 
the evidence, properly submitted to the jury; and had this been the 
only question left to them, and they had found a verdict for the 
plaintiff under the instructions given upon this subject, we should 
not consider it proper to disturb their verdict. But we do not 
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know that the jury found for the plaintiff on this issue, for the 
reason that the circuit judge submitted to the jury the question 
whether or not the forfeiture under this clause of the policy had 
not been waived by the company. There is nothing in the record 
which shows whether the verdict for the plaintiff was based upon 
the fact that there was no overvaluation, or whether there was an 
overvaluation, and the forfeiture thereby had been waived. We 
have examined the record carefully, and there does not appear the 
least scintilla of evidence tending to show a waiver, or from which 
it can be inferred. The court erred in submitting that branch of 
the case to the jury. 

It is claimed that the fact of the agent of the company going to 
the scene of the fire and making inquiries, without showing what 
such inquiries were, and of requesting an arbitration to fix the 
amount of the loss, and the plaintiff paying one-half the expense of 
the arbitrators, constituted a waiver of any forfeiture on the ground 
of overvaluation. We cannot concede this claim. The company 
had a right to make inquiries—to investigate—both as to the 
origin of the fire and the value of the property; and the contract 
between the parties was that an arbitration for the sole purpose of 
determining the amount of the loss might be had upon the request 
of either party, and that the expense thereof should be borne 
equally ; and the agreement to arbitrate expressly stipulated that 
such submission should not be taken as a waiver on the part of the 
company of the conditions of the policy. In view of these facts, 
there is no room for claiming a waiver on the part of the company, 

The judgment must be reversed, and a new trial granted. 

Campbell, C.J.,and Morse, J., concurred. Sherwood, J., did not sit. 





Report of Decisions. 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF CALIFORNIA. 


WILLIAM TENNANT, Apmr., 
Us. 
TRAVELERS INS. CO.* 


Where a renewal was delivered without payment of premium; Held, That a 
custom of the agent to give credit for the premiums if ratitied by the com- 
pany by knowingly receiving and retaining them is a waiver of a stipula- 
tion in the policy that it shall not be binding until payment of premiun, 
and that no agent can waive the condition without special written 
authority. 

Where the agent filled out the renewal at the request of insured, and at his 
request also retained it in the office, the receipt was virtually in the pos- 
session of the insured and the contract was binding. 


Where the evidence showed death in a bath as the result of epilepsy, and that 
abrasions were received in falling, but the bruises were not suflicient to 
cause death, the death resulted from other causes than external, violent, 
and accidental means within the intent of an accident policy. 


Ross, J. 

This action is brought by the administrator of the estate of William 
Tennant, deceased, to recover the amount of a policy of insurance 
issued by the Travelers Insurance Co. of Hartford, Conn., to the said 
Wm. Tennant on the 20th day of June, 1881. For defendant it is 
contended that the policy, as originally issued, was void by reason of 
certain alleged false statements contained in the application upon 
which it was based. I do not think the evidence shows that there 
was any misrepresentation of fact in the application, and the finding 
will therefore be against defendant on that issue. But the defend- 
ant resists the action on two other grounds: one being that, con- 


* Decision rendered, April 18, 1837. 
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ceding the validity of the policy as originally issued, it was not in 
force at the time of the death of Tennant; the other, that his death 
was not caused by external, violent, and accidental means within the 
intent and meaning of the policy. 

According to its terms the policy expired at noon of the 20th of 
June, 1882. But it was continued in force from year to year until 
noon of the 20th of June, 1885, by the issuance to the insured party 
of renewal receipts expressly continuing it, subject to the provisions 
and conditions therein contained. The evidence shows that it was 
the custom of the company to send such renewal receipts, signed by 
the secretary, from the home office, in blank, and they were intrusted 
to the commissioned agents of the company, with authority to coun- 
tersign and deliver the same from time to time as occasion required, 
for the purpose of continuing in force expiring policies. The evi- 
dence further shows that notwithstanding a clause of the policy to 
the effect that the actual payment of the premium before the hap- 
pening of any accident is a condition precedent to its binding force, 
and that no waiver shall be claimed by reason of any act or acts of 
any agent unless such act or waiver be specially authorized in writ- 
ing over the signature of the president or secretary of the company, 
the custom of the agents of the defendant was to give credit on the 
premiums, and such custom was acted on by the patrons of the com- 
pany generally, and by the deceased in the present case, and was 
approved and ratified by the company by receiving and retaining, 
with full knowledge of the facts, the premiums paid pursuant to 
such credit. There is no difficulty, therefore, in holding that the 
policy in suit was continued in force until noon of June 20, 1885, by 
virtue of the delivery to the insured of the renewal receipts and the 
subsequent receipt and retention by defendant of the premiums due 
thereon. “The law of agency is the same,” said Mr. Justice Field, 
in delivering the opinien of the court in Insurance Co. vs. Wolff (96 
U.S., 330), whether it be applied to the act of an agent undertaking 
to continue a policy of insurance, or to any other act for which his 
principal is sought to be held responsible. The principle that no 
one shall be permitted to deny that he intended the natural conse- 
quences of his acts when he has induced others to act upon them, is 
as applicable to insurance companies as it is to individuals. The 
principle is one of sound morals as well as of sound law, and its 
enforcement tends to uphold good faith and fair dealing. If, there- 
fore, the conduct of the company in its dealings with the assured in 
this case, and with others similarly situated, has been such as to 
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induce a belief that so much of the contract as provided for a for- 
feiture if the premium be not paid on the day it is due, would not 
be enforced if payment were made within a reasonable period after- 
wards, the company ought not, in common justice, to be permitted 
to allege such forfeiture against one who has acted upon the belief, 
and subsequently made the payment. And if the acts creating such 
belief were done by the agent and were subsequently approved by 
the compuny, either expressly or by receiving and retaining the pre- 
miums, the same consequences should follow.” 

But in the case at bar the insured died on the 22d day of June, 
1885. At the time of his death no premium had been paid for in- 
surance beyond noon of the 20th of June, 1885, and it is insisted on 
behalf of defendant that, prior to his death, no renewal receipt had 
been issued by defendant’s agent purporting to continue the policy 
in force. If the matter last mentioned be true, then, clearly the 
policy expired with noon of June 20, 1885; for no agent can any 
more bind his company by issuing a renewal receipt after the death 
of the insured than he could by issuing an original policy in favor of 
adead man. But is it true that the receipt in question was not 
issued until after the death of Tennant? There is no reason to 
doubt the testimony of the agent to the effect that on the 20th of 
June—while the policy was in foree—he filled out and countersigned 
a renewal receipt purporting to continue the policy for another 
year, and that he did this by direction of the insured, who requested 
the agent to retain the receipt in his office, but for the insured; 
and it was there at the time of the death of the latter. ‘The mere 
manual possession of the policy, or, in this case, the renewal receipt, 
is of little consequence. “Its possession by the insured makes a 
prima facie case for him, subject to be met by proof that it was 
never delivered by the consent of the insurer; while its possession 
by the insurers makes a prima facie case for them, subject to be 
met by proof that, though not transferred, it was intended by the 
parties to be a valid contract, without further action by either, and 
so in legal contemplation that there was a delivery:” May on 
Insurance, Sec. 56. When the agent of the defendant, while the 
policy was running and during the lifetime of the insured and by 
his direction, filled out and countersigned the renewal receipt, he 
did precisely what the company authorized him to do. He was 
constituted its agent to contract with the insured for a renewal of 
the policy and was intrusted with receipts in blank, signed by the 
secretary of the company, with authority to fill out and counter- 
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sign them in execution of such contracts. And when, pursuant to 
to that authority, the agent, at the request of the insured, filled out 
and countersigned the receipt in question and thereupon assumed 
charge of it for the insured, the contract of insurance became com- 
plete and effectual: Ins. Co. vs. Colt, 20 Wall., 569; May on Ins., 
Sec. 60, and authorities there cited. I must find, therefore, that the 
renewal receipt was issued on the 20th of June, 1885, during the life- 
time of Tennant. 

To the objection that the premium was not paid untii after his 
death, the answer is, that the agent, pursuant to custom known to 
and ratified by the company, extended to the insured credit for the 
premium, and the latter, relying upon the credit thus extended, 
having deferred making the payment, it would manifestly operate as 
a fraud upon him to hold that the insurance did not become opera- 
tive until the premium was actually paid. 

The last point made for the defendant, however, I think, must be 
sustained, It is, among other things, provided by the policy that 
the insurance shall not extend to “any bodily injury happening 
directly or indirectiy in consequence of disease, nor to any death or 
disability which has been caused wholly or in part by bodily infirmi- 
ties or disease existing prior or subsequent to the date of the con- 
tract....nor to any case except where the injury is the proximate 
and sole cause of the disability‘or death.” And further, that no 
claim shall be made under the policy... .‘ where the death or injury 
may have happened while the insured was or in consequence of his 
having been under the influence of intoxicating drinks.” 

The evidence shows that the deceased was found dead in the 
plunge bath at Gulroy Springs, in Santa Clara County, about 
10 o'clock p. m. of the 22d of June, 1885, in almost a standing posi- 
tion, with his right hand firmly holding to the pipe that supplied the 
bath with water, and his head so drooped that the surface of the 
water extended above his nose but left the top of his head exposed. 
The was an abrasion between his eyes and a bruise on one side of 
his head. The bath was eight or ten feet square and the water from 
four and a half to five feet in depth. The deceased was 5 feet 8 inches 
to 5 feet 9 inches in height. The water is naturally warm, its tem- 
perature being from 100 to 105 degrees, the result being to fill the 
room with hot steam should the door be closed. In this instance 
the door was closed, the deceased having locked it from the inside. 

It further appears from the evidence that for many years the de- 
ceased was a free drinker of intoxicating liquors, and that for the 
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last few years of his life he was a heavy drinker. His physician testi- 
fied at the trial that during the latter part of his life he drank to 
such excess as to bring on epileptic fits, from the effects of which he 
(witness) had relieved him. This witness further testified that upon 
the recovery of the deceased from such attack, he would resolve to 
cease drinking altogether, and that at the time of his death he was 
endeavoring to stop, but stopped too suddenly. He testified fur- 
ther, in substance, that the entrance into the bath in question of one 
in the then condition of the deceased, would be likely to result in an 
epileptic attack, and that the fall or blow that caused the abrasion 
between the eyes and the bruise on the side of the head, were not 
sufficient to have caused death. 

When it is considered that the evidence, shows that the abrasion 
and bruise were but slight, and that the deceased when found was 
in almost a standing position, with his right hand firmly grasping the 
supply-pipe, it is impossible to believe that his death was caused by 
a fall or blows. In view of all the facts and circumstances of the 
case, considering the condition of the deceased at the time of and 
just previous to his death, the probable effect of the heat of the bath 
upon one in his condition, his position when found and the condi- 
tion of his body after death, it seems to me to be clear that he came 
to his death through other causes than “ external, violent, and acci- 
dental means within the intent and meaning” of the policy in suit; 
and I must so find. 

Upon this ground, then, must be judgment for the defendant; 
and it is so ordered. 





Murphy, Adm’r, etc., vs. Red. 


SUPREME COURT OF MISSISSIPPI. 


Appeal from Circuit Court, Holmes County. 


R. M. MURPHY, Apw’s, erc. 


Us. 


) 
? 
) 


W. L. RED.* 


“ 


The holder of a policy of insurance on his own life, valid in its inception, 
may assign or dispose of the same as he may of any other chose in action, 
if there is nothing in the terms of thé policy to prevent. 

The assignee or purchaser of sucb policy, transferred according to its terms, 
is entitled to the proceeds of the same, notwithstanding he may have no 
insurable interest in the life insured. 


W. L. Red took out a policy of insurance on his own life in the 
New York Life Insurance Company; payable to him or his legal rep- 
resentatives. After paying the premiums thereon for several years, 
W. L. Red assigned the policy, in writing, in conformity with its 
provisions, for value, to R. M. Murphy, who had no insurable in- 
terest in the life insured. Murphy paid the premiums on the 
policy until Red’s death, and then collected the money due on 
the same. After this he died, and Mrs. Emma O. Red, widow 
and only heir of W. L. Red, brought this suit against appellant, 
his administrator, to recover the amount collected on the policy, 
and the judgment in the lower court was in her favor. The 
question controverted in the case is whether, under these cir- 
cumstances, the sale and assignment of the policy was valid or 
not. 


* Decision rendered, April 11, 1887. 
VoL. XVI.—31. 
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Catnoon & Green, for Appellant. 

Hooker & Witson, for Appellee. 

ARnoxp, J. 

It is shown that the husband of appellee, before his death, as- 
signed the policy on his life, for a valuable consideration, to appel- 
lant’s intestate. It is not suggested that there was any purpose in 
procuring the policy to evade or circumvent the laws against wager- 
policies; but it is affirmed on the one side, and denied on the other, 
that the fact that the assignee had no insurable interest in the life 
insured vitiated the assignment, and the case will be considered in 
that aspect. It is generally agreed that mere wager-policies—that 
is to say, policies in which the insured party has no interest what- 
ever in the matter insured, but only an interest in its loss or de- 
struction—are void as against public policy: Mutual Ins. Co. vs. 
Schaefer, 94 U. S., 457. And it must be admitted that there are de- 
cisions and dicta to the effect that it is unlawful for the holder of a 
life insurance policy on his own life to sell or assign the same, under 
any circumstances, to one who has no insurable interest in the life 
insured. Courts which deny the validity of such sale or assign- 
ment, manifest great sensibility in regard to the danger which such 
transaction, if sanctioned, would cause to human life. They say that 
all the objections against issuing a policy directly to one, on the life 
of another in whose life the former has no insurable interest, exist 
against his holding such policy by mere purchase and assignment 
from another: that, in either case, the holder of such policy is in- 
terested in the death, rather than in the life, of the insured; and 
that the speculative or gambling element is the same, and the 
temptation to shorten the life of the insured is the same, in the one 
case as in the other. . 

The weight of reason and authority, we think, is against this view. 
There is an obvious difference between the two transactions. It is 
contrary to public policy for a person to insure a life in which he 
has no insurable interest, and to derive benefit or advantage there- 
from. This is condemned as gaming or wagering on the chances of 
human life, and, as such, is prohibited by law. But it is lawful for 
one to insure his own life, and, after he has done so, the policy be- 
comes his own, if payable as in this case, and there is no good reason 
why he may not sell or dispose of it as he may of any other chose in 
action, if the policy was valid in its inception: Clark vs. Allen, 11 
R. L., 439;.St. John vs. American Mut. Life Ins. Co., 13 N. Y., 31; 
Mutual Life Ins. Co. vs. Allen, 188 Mass., 24; Valton vs. Assurance 
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Co., 20 N. Y., 32; Olmsted vs. Keyes, 85 N. Y., 593; Ashley vs. 
Ashley, 3 Sim., 149; Currier vs. Continental Life Ins. Co., 52 
Amer. Rep., 134, note; Bussinger vs. Bank etc. 30 N. W. Rep., 
290. 

A man may have the best of reasons for wishing to dispose of the 
policy on his life. The exigencies of business or absolute necessity 
may require him to do so. He may have paid large sums in pre- 
miums, and afterwards become unable to pay more, and if he is not 
allowed to sell or assign on the best terms he can make, the policy 
may be lapsed and lost. To impair the value and utility of his pol- 
icy, or require him to lose it, on the ground that, if he were to sell 
or assign it, the assignee or purchaser would have a motive to kill 
him, or that any sale or assignment he might be able to effect with 
one who had no insurable interest in his life would be tainted with 
the vice of gambling, is, as matter of law, extremely fanciful and un- 
satisfactory. 

Other interests and conditions generally prevalent, and involving 
tendencies quite as fatal to human life, may be created and are 
maintained without any such restriction. It seems that a life-ten- 
ant would be in about as much danger from the remainder-men, 
and a testator from a person having no interest in his life, for whom 
he had made provision by will, as the insured would be from the as- 
signee or purchaser, without interest, of a life insurance policy. An 
insurable interest in the assured, at the time the policy is issued, 
is essential to the validity of the policy, but;it has been often de- 
cided, as where a creditor takes out a policy on;the life of his debtor, 
that it is not necessary to the continuance of the insurance that the 
interest in the life insured should continue. Cessation of interest 
payment of the debt in the case supposed, would not terminate the 
policy: Dalby vs. India Assurance Co., 15 C. B., 365; Law vs. Lon- 
don Policy Co., 1 Kay & J., 223; ConnecticutiIns. Co. vs. Schaefer, 
94 U. S., 457; Rawls vs. American Ins. Co., 27 N. Y., 282; Provident 
Ins. Co. vs. Baum, 29 Ind., 236; Currier vs. Continental Ins. Co., 52 
Amer. Rep., 134, note. 

If the danger to life is not adequate to avoid the policy in such 
case, when the interest in the life insured ceases, it is not preceived 
why it should be deemed sufficient to invalidate a contract by which 
a policy is sold and assigned to one without interest. Besides, the 
protection should not be overlooked which is afforded to the life in- 
sured by the doctrine that one cannot recover insurance money pay- 
able on the death of a party whose life he has taken by felonious 
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means. It would be a reproach to the law of the land if he were 
allowed to do so. He could not in fact do so, any more than he 
could recover insurance money on a building which he had willfully 
set fire to and burned: Mutual Life Ins. Co. vs. Armstrong, 117 U. 
S., 591; 6 Rup. Ct. Rep., 877. 

In Mutual Life Ins. Co. vs. Allen, supra, the Supreme Court of 
Massachusetts, after removing all doubt as to the meaning of the de- 
cisions in that State on the subject and referring to the dicta in 
Cammack vs. Lewis (15 Wall., 634), and Warnock vs. Davis (104 U.S., 
775), and Franklin Ins. Co. vs. Hazzard (41 Ind., 116), and showing 
that it was not decided in either of these cases that all assignments 
of life insurance policies, without interest, are illegal, said “that the 
right to receive money on the death of another is assignable at law 
or in equity will not be questioned. It is true that every person 
who is in expectation of property at the death of another has an 
interest in his death, but it does not follow, and it is not true, that 
the law does not allow the possession and assignment of such expecta- 
tion. The objection applies with equal force to the assignment of a pro- 
vision made for one upon the death of another by deed or will, as to 
the assignment of a like provision in the form ofa life insurance. We 
see nothing in the contract of life insurance which will prevent the 
assured from selling his right under the contract for his own advan- 
tage, and the fact that the assignee has no insurable interest in the 
life insured is neither conclusive nor prima facie evidence that the 
transaction is illegal.” 

In the well-considered case of Clark vs. Allen, supra, the Supreme 
Court of Rhode Island used this language: “It is said that such an 
assignment, if permitted, may be used to circumvent the law. But 
it does not follow that such an assignment is not to be permitted at 
all, because, if permitted, it may be abused. Let the abuse, and not 
the bona fide use, be condemned and defeated. The truth is, it is 
one thing to say that a man may take insurance upon the life of 
another for no purpose except as a speculation or bet on his chances 
of life, and may repeat the act ad libitum, and quite another thing 
to say that he may purchase the policy as a matter of business, after 
it has once been duly issued under the sanction of law, and is there- 
fore an existing chose in action or right of property. There is in 
such purchase, in our opinion, no immorality, and no imminent 
peril to human life. We should have strong reasons before we hold 
that a man shall not dispose of his own. Courts of justice, while 
they should uphold the great ard universally recognized interests 
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of society, ought nevertheless to be cautious about making their own 
notions of public policy the criterion of legality, lest, under the 
semblance of declaring the law, they in fact usurp the functions of 
legislation.” 

We are unable to subscribe to the doctrine that the assignee 
or purchaser of a life insurance policy, valid in its inception and 
transferred according to its terms, is not entitled to its proceeds, by 
reason of his want of interest in the life insured. 

The judgment is reversed, and judgment here for appellant. 
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SUPREME COURT OF ILLINOIs. 


Appeal from Appellate Court, Third District. 


BLOOMINGTON MUT. LIFE BENEFIT ASS’N 
vs. 


BLUE.* 


A policy taken out by a beneficiary on the life of another in whom he has no 
interest in a wagering policy and void. But this doctrine does not apply 
where a party takes out a policy on his own life and pays the premiums, 
making it payable to another. This the law permits. 


Where the charter of a benefit association states its purpose to be to furnish 
pecuniary benefits to devisees of members, a member may make the policy 
payable to a stranger in the first instance as well as by devise. 


Where the company has accepted the premiums, and the conditions have been 
performed it cannot set up the doctrine of ultra vires to defeat a claim on 
the ground that the beneficiary was not a devisee as required by the 
charter. 


Craia, J. 

This was an action brought by William Blue against the Bloom- 
ington Mutual Life Benefit Association, to recover a certain amount 
of money claimed to be due on a life benefit certificate issued by 
the defendant in October 1883, to William R. Bailey, by which the 
association agreed, on consideration of certain payments to be made 
by Bailey, to pay to William Blue, upon the death of Bailey, an 
amounttherein named. To the declaration on the certificate the de- 
fendant filed four special pleas. In the first it is averred that 
defendant is a corporation organized and doing business under an 
act of the legislature approved June the 18th, 1883, in force July 1, 


* Opinion filed, March 28, 1887. 
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1883; that the plaintiff, Blue, is not a legatee or devisee of the said 
William R. Bailey, and is not related to the said Bailey either by 
affinity or consanguinity, etc.; that the defendant by virtue of the 
act under which it was organized and doing business, was only 
authorized to furnish life indemnity and pecuniary benefits to the 
widows, orphans, etc., of deceased members, by means whereof said 
life benefit certificate was and now is null and void. The second 
plea is like the first, and contains the following additional averments: 
“The object for which it is formed is to provide and equitably dis- 
tribute, at minimum cost, a fund devoted to the relief of widows, 
orphans, heirs, and devisees of deceased members.” It is also 
averred in this plea that Blue was not a creditor of Bailey, and had 
no pecuniary interest in his life, and had no well-founded expecta- 
tion of pecuniary advantage to be derived from the continuance of 
the life of Bailey. This plea also contains a copy of the constitu- 
tion and by-laws of defendant. In the third plea the statute and 
defendant’s articles of incorporation are set up as a defense, and 
in the fourth plea the articles of incorporation, and the fact that 
Blue had no pecuniary interest in the continuance of the life of 
Bailey, are interposed as a defense. To the pleas the court sus- 
tained a general demurrer, and the defendant abiding by the pleas, 
judgment was rendered in favor of the plaintiff for the amount 
claimed. 

It is contended: First, that Blue had no insurable interest in the 
life of Bailey, and hence the contract was void. 

Second, that it is rendered void by virtue of the statute under 
which defendant is organized and doing business. 

It may be regarded as a plain proposition of law that a wagering 
policy is void, and we think it also well settled that a policy taken 
out on the life of a third party by a beneficiary in the continuance of 
whose life the beneficiary has no pecuniary interest, may be re- 
garded as a wagering policy, and as such would be void. Had this 
policy been taken out by Blue on the life of Bailey, without his 
knowledge or consent, and had the premiums been paid by him, it 
would manifestly fall within what is known as a wagering policy, 
and would be void. Public policy forbids one person, who has no 
interest in the continuance of the life of another, from speculating 
on that life, by procuring a policy of insurance. But here it does 
not appear that Blue had any instrumentality whatever in procuring 
the policy on the life of Bailey. or that he ever paid any portion of 
the premiums to procure the policy, or to keep it in force, and hence 
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the case of Insurance Company vs. Hogan (80 IIl., 39) cited by the 
defendant had no bearing on this case. In the case cited, the 
insurance was procured by the beneficiary, and all the premiums 
were paid by him; while here Bailey procured the policy, and paid 
all the premiums. Manifestly, the Hogan case can have no bearing 
on the facts of this case. Bailey had an insurable interest in his own 
life, and had a clear right to procure a policy on his life; and unless 
some principle of public policy is violated, he could make it payable, 
in case of death, to any person whom he might desire. 

In Lemon vs. Phoenix Mutual Life Ins. Co (38 Conn., 294), where 
a similar question arose, it is said: “A question was made before 
us that Miss Lemon had not an insurable interest in Mr. Peterson’s 
life. If she had undertaken to obtain, and had herself obtained an 
insurance on his life, that question might have arisen; but surely 
Mr. Peterson had an insurable interest in his own life, and he ob- 
tained the insurance on it, and we know of no law to prevent him 
making it payable, in case of his death to the person to whom he 
was affianced; and if such a policy is delivered as a gift to the party 
to whom payable, we know of n> law to prevent such a gift from 
being effectual. In Rawls vs. Life Ins. Co. (27 N. Y., 282) Judge 
Wright says: “If the contract is with the party whose life is 
insured, he may have the loss payable to his own representative, or 
to his assignee or appointee.” 

In Fairchild vs. Northwestern Mut. Life Ass’n (51 Vt., 613) it is 
said: “The second point made by defendant is that Fairchild had 
no insurable interest in the life of Mrs. Nay, and that the policy is 
therefore a wagering contract, and void by the law of the State. 
* * * Tf it were shown, therefore, that in point of fact Fairchild 
procured this policy to be issued upon the life of Mrs. Nay him- 
self, and for his own benefit, the question of his insurable interest 
might arise. But the prima facie showing of the policy, applica- 
tion, and receipts is that Mrs. Nay procured the policy to be issued 
herself upon her own life, and chose to make Fairchild the bene- 
ficiary. * * * We are bound to presume that the policy was pro- 
cured by Mrs. Nay upon her own life, as is the purpose of the in- 
struinent itself. * * * It cannot be questioned, says the Supreme 
Court of Indiana, “that a person has an insurable interest in his own 
life, and that he may effect such insurance, and appoint any one to 
receive the money, in case of his death, during the existence of the 
policy; and he may effectuate this object by an assignment of the 
policy, or by immediately appoiuting such person as the beneficiary. 
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* * * Tt is the interest of A in his own life that supports the pol- 
icy. The plaintiff did not, by virtue of the clause declaring the 
policy to be for her benefit, become the assured. She is merely the 
person designated by the agreement of the parties to receive the 
proceeds of the policy upon the death of the assured.” 

In Langdon vs. Union Mut. Life Ins. Co. (14 Fed. Rep., 272) it is 
said: “There is no case, to my knowledge, which holds that a party 
may not insure his own life, and make the policy payable to any one 
he may select, though such person has no legal interest in his life. 
* * * Although this exact question has not been decided, the inti- 
mations of the courts : re uniformly in that direction.” 

In Connecticut Mut. Life Ins. Co. vs. Schaeffer (94 U. S., 457) it is 
said: “There is no doubt that a man may effect an insurance on his 
own life for the benefit of a relative or a friend, or two or more per- 
sens on their joint lives for the benefit of the survivor or survivors. 
The old Tontines were based substantially on this principle, and 
their validity has never been called in question. The essential thing 
is that the policy should be obtained in good faith, and not for the 
purpose of speculating on the hazard of a life in which the assured 
has no interest.” There are other authorities holding the same doc- 
trine, but we have referred to enough to show the current of author- 
ity on the question. 

The first section of the act under which the defendant is organized, 
in express terms authorizes the organization of such associations for 
the purpose of furnishing life indemnity or pecuniary benefits to de- 
visees or legatees. If, as is plain from the language of the statute, a 
person may take out a policy on his own life, and devise such policy 
to a stranger, what principle of public policy would be violated by a 
provision in the policy making it payable to a stranger, in lieu of 
doing the same by will? If the policy may be made payable to a 
stranger, who has no insurable interest in the life of the insured 
as it may be by statute, we perceive no reason which will prevent 
the same thing being done by a clause the insured may have inserted 
in the policy at the time the insurance is procured. We have been 
cited to Mutual Ben. Ass’n vs. Hoyt (46 Mich., 473) as an authority 
holding that view, but we do not regard it in harmony with the 
current authority, and are not inclined to follow it. We think the 
better rule is, where a person obtains a policy on his life of his own 
accord, and pays the premium himself, he may, if he desires, make 
the policy payable to one who has no insurable interest in his life, 
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and by so doing no rule of law or principle of public policy will be 
violated. 

We now come to the second question. Sec. 1 of the act under 
which defendant is incorporated is as follows: “Be it enacted by 
the people of the State of Illinois, represented in the General Assem- 
bly, that corporations, associations, or societies for the purpose of 
furnishing life indemnity or pecuniary benefit to the widows, orphans, 
heirs, or relatives by consanguinity or affinity, devisees or legatees, 
of deceased members, or accident or permanent disability indemnity 
to members thereof, and where members shall receive no money as 
profit, and where funds for the payment of such benefits shall he 
secured, in whole or in part, by assessment upon the surviving 
members, may be organized, subject to the conditions herein pro- 
vided.” It is contended that all persons not named in the act are 
prohibited from becoming beneficiaries. It will be observed that 
the contract involved is not absolutely prohibited by statute. All 
that can properly be claimed is that it was not expressly authorized 
by the statute. The defendant voluntarily issued the policy, it re- 
ceived the premium, and Bailey fully, so far as appears, performed 
all his contract required him to do. So far as he is concerned, the 
contract is an executed one. Now, upon the death of Bailey, 
when the defendant is called upon to perform its part of the con- 
tract, can it refuse, and defeat a recovery, by claiming that the con- 
tract is ultra vires? We think the law on this question is well settled 
that such a defense cannot be made availing. Where the contract 
has been fully performed by the party contracting with the corpora- 
tion, and the corporation has received the benefits from such con- 
tract, it cannot invoke the the doctrine of ultra vires to defeat an 
action brought against it on such contract: 2 Mor. Corp., 689; 
Bradley vs. Ballard, 55 Ill., 415; Darst vs. Gale, 83 Ill, 136. 

Judgment of appellate court affirmed. 
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SUPREME COURT OF INDIANA. 


Appea! from the Ripley County Circuit Court. 


CONTINENTAL INS. CO. 
vs. 
FREDERICK W. JACHNICHEN er at.* 


Where arson is set up as a defense in a civil suit on an insurance policy, it is 
not necessary as in case of a criminal charge that the evidence must ex- 
clude all reasonable doubt. The rights of the parties in a civil action are 
to be determined by the preponderance of evidence. 

. 


Statement of the Case. 


The defense in this action was that plaintiff had purposely de- 
stroyed the property to defraud the company. In the trial court an 
instruction was given to the effect that such defense, as it charged 
the plaintiff with having committed the crime of arson, must be 
proved beyond a reasonble doubt; and evidence was admitted, over 
the company’s objection and exception, of the plaintiff's good moral 
character, and general good character for honesty “in the neigh- 
borhood in which he resides, and among the people with whum he 
resides, and among the people with whom he associates.” 


J. W. Gorpon, J. O. Cravens and Apam Srocsitarr, for Appellant. 
Joun G. Berxsutre and J. L. Benuam, for Appellee. 
Mircue tt, J. 
Jachnichen sued the Continental Insurance Company upon a 
policy of insurance to recover the value of a barn and its contents 
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which the complaint alleged were covered by the policy, and which 
were alleged to have been destroyed by a fire of unknown origin in 
September, 1884. Among other defenses the company answered 
that the assured had himself purposely burned the property with 
the intent to defraud the insurance company. 

The plaintiff below recovered. The only question presented by 
the record which, in view of the defective condition of the bill of 
exceptions purporting to contain the evidence, can be examined on 
this appeal, involves the propriety of an instruction given by the 
court at the trial. In its fifth charge the court told the jury that 
in order to maintain the defense that the plaintiff had himself pur- 
posely destroyed the property for which he was seeking to recover 
with intent to defraud the company, the latter must establish the 
truth of such defense beyond a reasonable doubt. In support of the 
charge thus given, it is contended, in effect, that the defense relied 
on imputes to the plaintiff the crime of arson; that where a crime is 
thus specifically charged, whether it be in a civil or criminal action, 
the rule is applicable that, before the issue can be found against the 
party thus charged, the evidence must be of such weight and cer- 
tainty as to exclude all reasonable doubt of the truth of the charge 
made. The question presented has been the subject of much dis- 
cussion in the reported cases, as well as by writers upon the law 
relating to evidence. The statute regulating criminal procedure 
requires that, where there is a reasonable doubt of the defendant’s 
guilt, he must be acquitted. The rule which demands greater cer- 
tainty and weight of proof in criminal than is recognized in civil 
cases has it foundation in the tender regard in which the law holds 
the life and liberty of the subject. It had its origin, and was 
moulded into form and consistency when the penal code of England 
visited upon offenses of a comparatively trivial character the most 
harsh and cruel punishment. To mitigate the rigor of a code some- 
times administered with severity, humane judges ingrafted upon the 
common law that no one should be convicted of a crime which 
affected life or liberty until his guilt was established with such a 
degree of certainty as to exclude every reasonable doubt. Having 
grown up out of the humanity of the law, the rule is very properly 
retained in criminal cases, even after the reasons for it have in good 
measure ceased to exist. Indeed, there is little of any rule whose 
origin, however remote, is found in the source whence this rule 
came, which should either be dissipated or obscured in the adminis- 
tration of the law. The consequences of a misteke where hfe and 
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liberty are involved are so overwhelming and irreparable that the 
integrity of the rule which requires a greater degree of certainty 
and caution in such a case, before coming to a conclusion, than in 
a case which affects property merely, should be steadily maintained 
and intelligently applied. This can only be done by limiting it to 
the class of cases which called it into being. To extend it is to render 
it obscure and dissipate its benign effect in the cases where its bene- 
fits should be fully realized. In some exceptional cases the doc- 
trine that, where a criminal act is charged in a civil action the crimes 
imputed must be established beyond a reasonable doubt, has 
gained recognition,—notably in cases of libel and slander, when the 
defendant undertook to justify the uttering or publishing of that 
which amounted to a felony, and in cases where the action involved 
the burning of property under circumstances which amounted to 
arson. The rule was first extended to cases of libel and slander in 
England. The reason for the extension of the rule there was that if, 
upon the trial of a plea of justification of a charge which imputed a 
felony, the defendant proved the plea, the plaintiff was subject to be 
put upon trial for the felony proved, without the intervention of a 
grand jury. The verdict in such a case was equivalent to an indict- 
ment of the plaintiff: Cook vs. Field, 3 Esp., 133, 2 Hale, 150; 1 
Chit. Crim. Law, 135; Poulston vs. See, 54 Mo., 291, 298; Ellis vs. 
Buzzell, 60 Me., 209. No such reason ever existed in this country 
for the application of the rule, and it may therefore be said it has 
been applied without any adequate reason. It may well be doubted 
whether its application can be supported upon principle, notwith- 
standing the precedents in its favor. Im the case last cited, speak- 
ing of the rule as applicable to a case of slander, the Supreme 
Court of Maine say: “But we think it time to limit the appplica- 
tion of a rule which was originally adopted in favorum vite, in days 
of a sanguinary penal code to cases arising on the criminal docket, 
and no longer to suffer it to obstruct or encumber the action of 
juries in civil suits sounding only in damages.” Leaving the sub- 
ject, so far as it relates to cases of slander and libel, for further ex- 
amination when such a case arises, it is only proper to add here that 
the current of modern authority tends strongly in the direction 
indicated by the Supreme Court of Maine in Ellis vs. Buzzell, supra, 
10 Am. Law Rev., 642. 

Tn respect to other civil actions in which the commission of a 
crime is in issue, Campbell, J., disposed of the whole subject in the 
following terse declaration: There is no rule of evidence which re-- 
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quires a greater preponderance of proof to authorize a verdict in 
one civil action than in another by reason of the peculiar questivns 
involved. * * * There isno rule of law which adopts any sliding 
scale of belief in civil controversies:” Elliott vs. Van Buren, 33 
Mich , 49. So, in the case of Gordon vs. Parmelee (15 Gray 413), 
Dewey, J., said: “It is better that the rule be uniform in all civil 
cases, leaving the instruction that the jury must be satisfied beyond 
a reasonable doubt to apply solely to criminal cases.” 

As a matter of course, when an infamous charge is preferred, 
whether it be in a civil or criminal case, the same presumptions of 
innocence attach in favor of the party assailed, and doubtless the 
jury should scrutinize the evidence with greater caution before com- 
ing to a conclusion in favor of guilt; but, as is said by a learned 
author, “in civil issues the result should follow the preponderance 
of evidence, even though the result imputes crime:” Whart. Ev., 
sec. 1,246. 

The rule that a preponderance of the evidence is all that is nec- 
essary to maintain the affirmative of an issue in a civil case is not 
vitiated by directing the attention of the jury to the nature of the 
issue, and to the presumption of innocence where a crime is charged; 
nor by reminding them that more evidence is required to create a 
preponderance, and establish guilt over such presumption than is 
required where no such presumption obtains. To create a prepon- 
derance, the evidence must overcome the opposing presumptions as 
well as the opposing evidence: Decker vs. Somerset Ins. Co., 66 
Me., 406; Lyon vs. Fleahmann, 34 Ohio St., 151. In proportion as 
the crime imputed is heinous and unnatural, the presumption of in- 
nocence grows stronger and more abiding, and until such presump- 
tion and all countervailing evidence are overborne with satisfactory 
evidence of guilt, it cannot be said there is a preponderance against 
the party accused. But the preponderance may outweigh the pre- 
sumption of innocence, and all the evidence sustaining the pre- 
sumption. 

Some of the text-writers and several of the earlier reported cases 
approve the doctrine that where a criminal act is charged, even in a 
civil action other than slander or libel, the charge must be estab- 
lished beyond a reasonable doubt, before a recovery can be had by 
the party making the charge: 2 Greenl. Ev., sec. 408; Tayl. Ev., 
97; Bish. Mar. and Div., sec. 644; Thurtell vs. Beaumont, 8 E. C. L., 
538; Barton vs. Thompson, 46 Iowa, 30; Lexington Ins. Co. vs. 
Paver, 16 Ohio, 342; McConnell vs. Mut. Ins. Co., 18 Ill, 228; 
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Thayer vs. Boyle, 30 Me., 475; Kane vs. Hibernia Ins. Co., 38 N. J., 
Law, 441. The more recent authorities are, however, decidedly ad- 
verse to this view. In the case of Barton vs. Thompson, supra, the 
rule applied by the learned judge below was distinctly sanctioned 
by the Supreme Court of Iowa. The same learned court, con- 
strained by the weight of authority, expressly overruled Barton vs. 
Thompson in the more recent case of Welch vs. Jugenheimer, 56 
Iowa, 11; 8 N. W. Rep., 673. So, also, the Supreme Court of New 
Jersey in Kane vs. Hibernia Ins. Co. (38 N. J. Law, 441), following 
the authority of Greenleaf and the libel and slander cases, adopted 
the rule contended for by the appellee. Upon an exhaustive review 
of the same subject the Court of Appeals in New Jersey overruled 
the former decisions in Kane vs. Hibernia Ins. Co., 38 N. J. Law, 
441. In this last case some of the judges undertook to maintain a 
distinction between cases such as this and cases of libel and slander, 
while others refused their assent to the attempted distinction, 
apparently favoring the abrogation of the rule in all civil cases. 
Indeed, so far as we have observed, all the courts which in some of 
the earlier cases applied the rule under consideration to civil actions, 
more latterly have receded from their former holdings in that re- 
gard: Jones vs. Graves, 26 Ohio St., 2; Lyon vs. Fleahmann, 34 
Ohio St., 151; Blaeser vs. Milwaukee Ins. Co., 37 Wis., 31; Marshall 
vs. Thames Ins. Co., 48 Mo., 586; Rothschild vs. American Ins. Co., 
62 Mo., 356; Schmidt vs. New York Ins. Co., 1 Gray, 529; Bissell vs. 
Wert, 35 Ind., 54; Scott vs. Home Ins. Co.,1 Dill., 106; Cooley, 
Torts, 208; May Ins., sec. 583. 

It may therefore be considered as established that in civil actions 
of this class the right of the parties are to be determined by a pre- 
ponderance of the evidence. Being a civil action, it is subject to all 
the rules which belong to actions of that class, without regard to the 
fact that the matter in issue may involve the imputation of a crime. 
This applies as well to the admissibility of evidence in respect to the 
character of the parties as to all the other distinctions between civil 
and criminal actions: Welsch vs. Jugenheimer, 56 Iowa, 11; 8 N. W. 
Rep., 673, and 41 Am. Rep., 77; Barton vs. Thompson, 56 Iowa, 
571; 9 N. W. Rep., 899; 41 Am. Rep., 119; Gebhart vs. Burkett, 57 
Ind., 378, and cases cited. Judgment reversed, with costs. 





Report of Decisime. 


SUPREME COURT OF TEXAS. 


Appeal from Harris County 


NEW ORLEANS INS. CO. \ 
Us. 


H. O. GORDON.* 


Previous to procuring the insurance, G., the owner insured, had conveyed the 
property to K. in order to enable the latter to procure a loan from an as- 
sociation of which he was a member, for the benefit of G., the intention 
being to reconvey, and the association which could only loan to members 
consenting to the plan. The reconveyance was not executed until aiter 
the fire. The policy provided that if the interest were other than the en- 
tire, unconditional, and sole ownership for the benefit of the insured, it 
must be stated or the policy would be void. 


Held, That the conveyance was not such as to avoid the policy and did not re- 
quire to be stated. 


The policy has been assigned by G. to K. as collateral security for a debt. 
Held, That suit might be in the name of K., or of G. for the use of K. 


Hurcueson, Carrineton & Szars, for Appellant. 
W. P. Hamaten, for Appeilee. 
Wut, C. J. 

H. O. Gorden brought this suit for the use of Theodore Keller 
against the appellant to recover $700 for the loss by fire of a store- 
house insured by the latter; the policy having been assigned by Gordon 
to Keller after the fire occurred. It seems that the policy was issued 
August 3, 1884, and contained, among others, the following provis- 
ions: “Ifthe property be sold or transferred, or any change take 
place in the title or possession (except by succession by reason of 


* Decision rendered, March 15, 1887. 
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the death of the assured), whether by legal process or judicial decree 
or voluntary transfer or conveyance, this policy shall be void. * * 
* If the interest of the assured in the property be any other than 
the entire, unconditional, and sole ownership of the property for the 
use and benefit of the assured, or if the building insured stands on 
leased ground, it must be so represented to the company, and so ex- 
pressed in the written part of the policy; otherwise the policy shall 
be void.” About three days previous to the issuance of the policy, 
viz., on July 31, 1884, Gordon had made to Keller a deed for the 
property insured, which deed was acknowledged and recorded on 
August 6, 1884, subsequent to the date of the policy. This deed 
was made for the purpose of enabling Gordon to obtain a loan of 
money for Keller from the Houston Homestead & Loan Association. 
Gordon could not do this directly, because he was not a shareholder 
in the company. Keller was; and the company, with knowledge of 
the purpose for which the deed was made, were willing to loan 
the money; but, upon examination, Gordon’s title was found defect- 
ive, and so the loan failed. Gordon, however, thought he might 
remedy the defects in his title, and so let the deed to Keller stand, 
so that, if he should succeed, the loan could be effected. The de- 
fects, however, had not been remedied up to the time of the fire, and 
hence the apparent title remained at that time in Keller, but he sub- 
sequently reconveyed to Gordon. There was evidence to show that 
Gordon was indebted to Keller at the time the deed was made, and 
there was some evidence to the effect that Keller expected to get 
some of the benefit of the money loaned to Gordon in payment of 
what the latter owed to Keller. Keller, however, says that the 
money was to go towards work done on the property conveyed, and 
that was what it was wanted for. Keller did not know whether 
Gordon would have given him any of the money or not. He sup- 
posed it was to pay him and the carpenters. Keller seems to have 
had no recollection as to having possession of the deed until he 
went with Gordon to the Homestead Association to procure the 
loan. When the policy was offered in evidence, it was objected to, 
because it had been fully assigned so as to place the legal title in 
Keller, and was not evidence of any right in Gordon to bring this 
suit, or to recover the insurance money. This objection was over- 
ruled by the court. Judgment was rendered for the plaintiff. 

Upon the state of case made by the evidence, the defendant claims 
that the policy was avoided, whether the deed to Keller was made 


before or after the execution of the policy. It is very true that ifthe 
VoL. XVI.- 32. 
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deed conveyed any interest or ownership in the land, or burdened 
the title of Gordon with conditions within the meaning of the pol- 
icy, it would be in violation of one or the other of the ciauses of the 
policy which we have recited, and be violative of its provisions, no 
matter which of the two instruments was first in taking effect. The 
main argument of the appellant to support its position, that the 
deed did have this effect, rests upon the assumption that it was in 
the nature of a mortgage to secure an indebtedness of Gordon to 
Keller. The evidence of Keller is to the contrary. He shows noth- 
ing but a mere hope or supposition that Gordon would pay him 
some of the money borrowed from the association. It will certainly 
not be necessary to produce argument or authority to prove that 
this was not a binding obligation, and created no lien upon the 
property. It is true that there was testimony tending to show that 
there was an undefined agreement between Gordon and Keller as to 
the latter’s having some sort of claim upon the borrowed money, 
but it was too indefinite to create a lien. But, even if it would have 
created a lien, this testimony is in conflict with that of Keller, and 
we must give effect to the latter as being in support of the judg- 
ment. The judge did not make a record of his conclusions of law 
and fact, and we must treat the case as if he found in favor of the 
evidence which authorized the judgment rendered by him. As the 
loan was not effected, there was no mortgage of the property to the 
association, and the question of whether a mortgage or other lien 
upon the property would change the interest of Gordon therein, or 
incumber that interest with conditions within the meaning of the 
policy, is eliminated from the case. 

The only matter to be considered is whether a mere deed, not in- 
tended by either party to convey title, and under which the grantee 
was to take no interest, effected any change in the ownership of the 
property. To state this proposition is to decide it in the negative. 
The most that can be said of it favorable to the appellent is that it 
put the apparent legal title in Keller; but to hold that this changed 
the ownership of the land, rendered it conditional, made it inure to 
the use or benefit of any person but Gordon, or tranferred or con- 
veyed the title to Keller within the meaning of the policy, is to give 
a technical construction to that instrument for the purpose of de- 
stroying the right of the assured. The rule is directly to the con- 
trary. The language of the policy, being the language of the insur- 
ers, is to be construed most strongly against them, so as to give to 
the assured the indemnity for which he has bargained. When the 
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policy required entire and sole ownership, it must have meant an 
ownership in which no one else shared, and against which no one else 
could claim an interest. When it required that ownership to be un- 
conditional it must have meant an ownership which depended upon 
the performence of no condition whatever. When it required that this 
should be for the use and benefit of the assured, it must have meant 
that the full equitable title should exist in the assured. When it 
required that the property should not be sold or transferred, or any 
change take place in the title or possession by conveyance, it cer- 
tainly did not mean that a conveyance which did not transfer the 
title, or make any change in it whatever, should defeat the policy. 
Gordon’s title after the deed was made was substantially, if not liter- 
ally, such a one as was required by the poiicy. If his ownership 
after its execution was not as great as before, then the deed must 
have conveyed to the grantee some interest or mght which he could 
assert to the property by reason of the deed, and yet no right of that 
kind existed, as was fully shown by the evidence. Keller could not 
have claimed any right whatever as against Gordon, either as 
plaintiff or defendant, in a suit with reference to the property. 

“The object of providing against a transfer or change of title is 
to guard against a diminution in the strength of the motive which 
the insured may have to be vigilant in the care of his property:” 
May, Ins. § 273. Vigilance in the care of the property is not likely 
to be diminished when the assured is the only one who can possibly 
suffer by its destruction. “If there is no change in the fact of title, 
but only in the evidence of it, and if this latter is merely nominal, 
and not of a nature calculated to increase the motive to burn, or 
diminish the motive to guard the property from loss by fire, the 
policy is not violated:” Ayres vs. Hartford Fire Ins. Co., 17 
Towa, 185. 

There is a vast difference between having a deed and having title 
to land. The former is evidence of the latter, but may exist without 
it; and here, while Keller had a deed for the property, the title re- 
mained in Gordon for all purposes, and especially for any purpose 
connected with its insurance against fire. Numerous authorities 
could be cited to sustain these positions, but it will not be necessary, 
as it is believed that none can be found to hold that such a convey- 
ance changes the title. Those cases which hold that a deed not in- 
tended to convey title does pass any interest out of the grantor in 
violation of a policy such as the present are either cases where the 
deed was intended as a gift, a mortgage, or some similar instrument; 
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and even as to some of these there is a conflict of decision: Western 
Mass. Ins. Co. vs. Riker, 10 Mich., 279; Savage vs. Insurance Co., 52 
N. Y., 502; Shepherd vs. Insurance Co., 38 N. H., 232. We think 
the entire interest in the property, and its full ownership as contem- 
plated by the policy, remained in Gordon after delivery of the deed, 
and that it was not in violation of any of the provisions of the policy, 
and there was no error in the judgment in so declaring. 

Nor was there error in overruling defendant’s objections to the 
admission of the policy in evidence. The proof showed that it was 
transferred to Keller as collateral security for a debt due him from 
Gordon, and that the plaintiff, therefore, had an interest in its pro- 
ceeds. While the suit might have been brought by Keller alone, yet, 
as was said in East Texas F. Ins. Co. vs. Coffee (61 Tex., 287), the 
equitable right of Gordon entitled him to be a party plaintiff in the 
cause. His suing for the use of the latter made him the real party 
plaintiff, and the judgment bound both him and Gordon, and the in- 
surance company was fully protected. 

There is no error in the judgment, and it is affirmed. 





1837.] National Life Ins. Co. vs. Pingrey et al. 


SUPREME COURT OF MASSACHUSETTS. 


NATIONAL LIFE INS. CO. 
Us. 
PINGREY anp oruers.* 


A policy was issued on the life of P., payable to his mother. Subsequently, 
without the knowledge of the latter, it was surrendered, and a new one 
issued indorsed as a continuation of the first policy, and entitled to all its 
benefits, which was made payable to the wife of P. The original policy 
was always in the possession of P., but his mother was told of it and 
furnished him part of the money to pay the first premium. 


Held. That the issues involved between the two beneficiaries as to their re- 
spective rights could not be tried under a bill of interpleder which assumes 
that the company is a mere stakeholder, for the claims are under two sep- 
arate policies by issuing which the company has exposed itself to claims 
under both, and is therefore a party. 

This was a bill in the nature of an interpleader. Hearing in the 
supreme court before W. Allen, J., who found the following facts:— 
The plaintiff, on May 25, 1874, issued its policy of insurance upon 
the life of Franklin A. Pingrey, upon the application of said Franklin 

A. Pingrey, he being at the time 21 years of age. The policy was 

payable to his mother, the defendant Elizabeth H. Pingrey. On 

January 25, 1882, said Franklin A. Pingrey surrendered said policy 

to the plaintiff, who, at his request, issued to him another policy 

This policy was payable to the defendant Cara L. Pingrey, the wife 

of said Franklin A. No new application for insurance was made by 

said Franklin A., but upon the surrender of the first policy for can- 
cellation the second policy was issued, with the following indorse- 
ment upon it: “Original Pol. No. 9,372 was issued May 25, 1874, of 
which this is a continuation, and is entitled to all its benefits.” 
Said Elizabeth H. Pingrey never consented to the surrender of the 


* Decision rendered, March 31, 1886. 
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first policy. All the premiums on both policies were paid by Frank- 
lin A. Pingrey, the assured, when they came due; his mother, the 
said Elizabeth H. Pingrey, and his sister together furnishing him 
with all, or nearly all, the money necessary to pay the first premium 
on the first policy; but it did not appear how much of the money 
for said premium was furnished by his mother and how much by 
his sister. It did not appear that any other sums besides the pre- 
miums were paid upon either of said policies. Some time after 
taking out the first policy, said Franklin A. informed his mother 
that he had taken it out, but she never saw it until about two years 
after the time of its issue, when one day he took it from the box 
where he had always kept it, as he was putting away other papers, 
and, holding it up, folded, told her that it was the policy. She 
never read the policy, or knew its provisions, except that she under- 
stood from her son that he had taken out a policy for her benefit. 
The insured always kept possession of said original policy until he 
surrendered it to the company to be canceled, as aforesaid, and he 
never delivered it to his mother. On February 26, 1880, the as- 
sured married the defendant Cara L. Pingrey, and on September 
30, 1882, he died without issue. At the time when the first policy 
was applied for, the assured, being then just 21 years of age, was 
living at home, with his father and mother, with whom he continued 
to live until his death; the family at that time consisting of his 
father, mother, sister, and himself. His father was an invalid, and 
so continued until his death, which was subsequent to the death of 
the assured, and the household expenses were paid principally by 
his mother, who took boarders. The assured paid no board before 
May, 1876. From that time, until October, 1880, he paid three dol- 
lars per week to his mother, and after October, 1880, until his death, 
he paid her eight dollers per week. From the time of his marriage, 
on February 26, 1880, until he death, his wife lived with him at his 
parents’, and assisted in the affairs of the house, and lived as one of 
the family. The first policy was obtained, after consultation be- 
tween the assured and the other members of the family, with the 
intention of giving his mother the benefit thereof, he at that time 
being unmarried. 

Upon these facts the presiding judge reserved the case for the 
determination of the full court. 


Perry & Creecs, for Plaintiff. 
B. F. Brooxs and H. G. Nicuots, for D-fendants. 
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C. Atten, J. 

The questions arising between the plaintiff and the different de- 
fendants cannot all be tried in an issue between the two defend- 
ants alone. The mother claims to be entitled under the first policy. 
The widow claims under the second policy. By issuing the two 
policies, the plaintiff has exposed itself to both of these claims, and 
must meet them as best it may. The diffculty of maintaining the 
bill of interpleader is not technical, but fundamental. In this form 
of proceeding, we cannot inquire whether the plaintiff has incurred 
a double liability. That result is possible. The plaintiff ought to 
to be in a position to be heard upon the question; but on a bill of 
interpleader, which assumes that the plaintiff is merely a stake- 
holder, the plaintiff cannot be heard: Haugbton vs. Kendall, 7 
Allen, 72. A plaintiff cannot have.an order that the defendants inter- 
plead, when one important question to be tried is whether by reason 
of his own act he is under a liability to each of them: Cochrane vs. 
O’Brien, 2 Jones & L., 380; Desborough vs. Harris, 5 De Gex., M. & 
G., 489; Baker vs. Bank of Australasia, 1 C. B. (N. S.), 515. See, 
also, Story, Eq. Pl.. § 291 et seq.; Pom., Eq., § 1,320 et seq. 

Bill dismissed. 





Reryort of Decisions. 


SUPREME COURT OF INDIANA. 


Apyeal from Marion Superior Court. 


NATIONAL BENEFIT ASS’N 
Us. 
WILLIAM BOWMAN.* 


The certificate in a benevolent association is a contract, and in case of acci- 
dent the injury must be proved to be within its conditions in order to 
recover. 

The certificate provided that no claim should be made for any injury while en- 
gaged in or in consequence of any criminal act. The defense was that the 
plaintiff was injured in a public highway while in a state of intoxication, 
which is a criminal act under the statute of Indiana. 


Held, That the defense was bad on demurrer because it showed no causative 
connection between his condition and the injury. 


SuepHarp & Marrinpate, for Appellant. 
C. S. Denny & W. F. Exuior, for Appellee. 
Mircuett, J. 

On the 3d day of September, 1881, William Bowman became a 
member of the National Benefit Association of Indianapolis. His 
certificate of membership contained a stipulation to the effect that if 
during the continuance of membership, he should sustain bodily in- 
juries, effected through external, violent, and accidental means, which 
should, independently of all other causes, immediately and wholly 
disable him from the prosecution of any and every kind of business, 
then, upon satisfactory proof of such injuries, the association agreed 
to indemnify him against any loss, by paying him $25.00 per week 
for such period of continuous total disability as should immediately 


* Decision rendered, April 9, 1887. 
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follow, not exceeding fifty-two consecutive weeks. In a complaint 
to recover upon this certificate, the plaintiff alleged that on the tenth 
day of December, 1881, while pursuing his usual occupation as dairy- 
man, he sustained bodily injuries through external, violent, and acci- 
dental means, by being accidentally thrown from his wagon, thereby 
suffering the dislocation of his shoulder and the breaking of the bone 
of his left arm, etc. He alleges that he was totally disabled there- 
from, for fifty-two consecutive weeks. The complaint avers, among 
other things, that notice of the injury had been given according to 
the requirements of the certificate, and “that the plaintiff had per- 
- formed all the conditions and terms of such certificate of member- 
ship on his part.” 

A copy of the certificate was made an exhibit to and filed with the 
complaint. Among other conditions, it contained the following: 
“No claim shall be made under this certificate, when the death or 
injury may have happened in consequence of any voluntary exposure 
to unnecessary danger, or while engaged in or in consequence of 
any criminal act.” The appellant contends that the complaint does 
not state facts sufficient, because it does not aver that the injury 
complained of was not the result of voluntary exposure to unneces- 
sary danger, nor that it was not sustained while engaged in, or in 
consequence of, any criminl act. 

We concur in the view urged by counsel that the certificate upon 
which the suit is founded is a contract, and that it is essential to a 
recovery thereon that the plaintiff must have averred and proved 
that the injury complained of was sustained within its limits and con- 
ditions. According to the terms of the certificate, it was a condi- 
tion that the plaintiff should make no claim for indemnity for an 
injury which might happen to him in consequence of voluntary ex- 
posure to unnecessary danger, or while engaged in, or in conse- 
quence of any criminal act. To have made proof of and preferred a 
claim for indemnity, for an injury sustained within the prohibition of 
the certificate, would have been a plain violation of its terms. 
When, therefore, the plaintiff set forth the circumstances under 
which he sustained the injury and that he had presented proof of 
such injury according to the requirements of the certificate, and that 
he had “ performed all the conditions and terms of such certificate of 
membership on his part,” he thereby effectually negatived the idea 
that he had violated any of the conditions precedent contained in the 
certificate, or that the injury had occurred outside the limits of the 
risk. Section 370 of the code provides that “in pleading the per- 
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formance of a condition precedent in a contract, it shall be sufficient 
to allege, generally, that the party performed all the conditions on 
his part.” The complaint fulfilled all the requirements of good 
pleading under the code: National Ben. Ass’n vs. Grauman, 107 
Ind., 288; Bertelson vs. Bower, 81 Ind., 512; Home Ins. Co. vs. Duke, 
43 Ind., 418; Lowry vs. McGee, 52 Ind., 107. 

The fourth paragraph of defendant’s answer, to which a demurrer 
was sustained, set up the last clause of the condition in the certificate 
above set out; and averred that, previous to and at the time of the 
accident through which the plaintiff was injured, he was in a public 
highway, in a public place, in a state of intoxication, and that, by ° 
the statute of the State of Indiana, it is made a criminal act to be 
found in a public place in a state of intoxication. 

The conclusion is drawn by the pleader upon the foregoing state- 
ment, that the injury to the plaintiff happened while he was engaged 
in, and in consequence of, a criminal act. The conclusion does not 
logically nor necessarily follow from the facts stated. 

The occasion may have been such at the time of the accident that 
the plaintiff would have been thrown from his wagon whether intox- 
icated or not. It is not shown how the fact of intoxication contrib- 
uted to the accident or injury. There must have been, as was said 
by this courtin Bloom vs. Franklin Life Ins. Co. (97 Ind., 478-484), 
“some causative connection between the act which constituted the 
violation of law” and the injury of the plaintiff. The answer was 
clearly insufficient. Judgment affirmed, with costs. 
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SUPREME COURT OF NEBRASKA. 


Error to Platte County. 


WESTERN HORSE & CATTLE INS. CO. 
US. 
O’NEILL.* 


One O’Neill insured a mare for the sum of $100 in the Western Horse & Cattle 
Insurance Company, and afterwards violently beat and abused said mare 
by striking her with an iron rod. Held, that a preponderance of the testi- 
mony clearly established the fact that the death of said mare was the re- 
sult of such striking and abuse, and that O’Neill was not entitled to recover 
the amount of the insurance for the death of said mare. 


Hicerns & Gartow and Cuartes Oapen, for Plaintiff. 
McA.uister Bros., for Defendant. 
Maxwett, C. J. 

This is an action brought upon an insurance policy on one bay 
gelding six years old, and one bay mare eight years old, it being al- 
leged said gelding died from disease, April 18, 1885; and said mare 
died from disease, May 13, 1885. The defendant, in answer, ad- 
mits insuring the property, but alleges “that said bay gelding died 
by reason of abuse of plaintiff, and for -want of proper and reason- 
able care, and defendant denies that said policy was in force at the 
time of the death of the said mare, but alleges that said policy con- 
tained a condition that the defendant corporation reserved the right 
to cancel said policy at any time, by giving notice to that effect to 
the policy-holder, and returning to him the amount of unearned 
premium; and that, in pursuance of said condition, said defendant, 
“Decision rendered, April6,1687.. ~~~ ~~ SSS 
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did, on the ninth day of May, 1885, cancel said policy in accordance 
with said condition. And defendant further alleges that said last- 
named animal died by reason of the abuse of said plaintiff, and for 
want of proper and reasonable care.” In reply, the plaintiff admits 
that said policy of insurance contains a provision therein as stated 
in deferidant’s answer, viz., that said defendant corporation reserve 
the right to cancel said policy of insurance at any time by giving 
notice to that effect to the policy-holder, and returning to him the 
unearned premium, but denies that said defendant canceled said 
policy in manner and form as stated in their answer; also denies all 
other new matter contained in said answer as a defense. On the 
trial of the cause the jury returned a verdict in favor of O’Neill for 
$227, and judgment was rendered thereon. The gelding was in- 
sured for $115, and the mare for the sum of $100. 

After a pretty careful examination of the testimony, we think the 
insurance company has failed to establish any defense against the 
payment of the insurance on the gelding, as there is no proof that 
such gelding died from the fault of O’Neill. 

In regard to the mare, however, we think the company has estab- 
lished a complete defense against the payment of the insurance on 
her. 

One W. M. Abbott testifies as follows: “Ireside in Humphrey, Platte 
County. Have lived there for two years. Am acquainted with Thomas 
O’Neill. Was acquainted with him last spring. I saw Mr. O’Neill in 
Humphrey in the early part of the month of April last year [185] 
when he came to take a calf from my house. Had a conversation 
with him. Mr. O’Neill stated in my presence that the animal he 
whipped was one covered by this insurance. It was after he had 
commenced this action. It was in Humphrey. He took an iron 
rod out of the wagon, and whipped her with it. I thought at the 
time it was an end-gate rod. He whipped her very hard, knocked 
her down several times with the rod, and beat her bad. He struck 
her pretty near all over with the rod. He bent the rod several times 
by beating her, and then would straighten it out again. He beat 
her over the head, and over the sides and back. She looked pretty 
hard when he was through beating her. She had been badly 
whipped. There were ridges on her. She was swelled up in places 
and the blood run from her nostrils. Cannot say how long this 
beating continued; should think something like half an hour. When 
the animal was down, he kept on pounding. There were several of 
the citizens came around and interfered, and caused him to desist. 
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It caused quite a crowd to come around. Several tried to stop him. 
I think he told one man that it was his horse, and he would whip it. 
as long as he pleased, and if he didn’t get away he would whip him. 
He had an iron rod in his hand at the time,—a rod about the size 
of anend-gate rod. I thought it was the end-gate rod, and think 
so yet. About every time he would hit her she would grunt. I 
think Mr. Bloedorn came up, and caused him to desist beating her. 
When he stopped beating, I think she was lying down. She did not 
lie long. He was beating her over the head when she fell. I think 
her method of going down indicated that she was knocked down. 
Cross-Examination. I think it was the mare that he whipped; a bay 
mare, very thin in flesh. I do not thing she fell over the tongue. 
She would not often rear up but when he struck her over the head. 
A balky horse sometimes throws himself. Redirect. Question. 
State what statements Mr. O’Neill made to you when you say he 
talked to you in the saloon. Answer. He said, if they would pay him 
for the other horse that died, he would not sue for the mare that 
was whipped. Mr. O’Neill spoke of this mare as having died. He 
told me she was dead after he commenced this action. I didn’t 
think she would live to get home.” 

There is a large amount of other testimony corroborating that of 
Mr. Abbott, and a clear preponderance of the testimony establishes 
the fact that the mare died as a result of the beating. O’Neill, 
therefore, cannot take advantage of his own wrong, and is not en- 
titled to recover for the loss of the mare. 

The insurance company attempted to cancel the policy in question 
on the ninth day of May, 1885, after the death of the horse, but be- 
fore the death of the mare. There is a conflict in the testimony as 
to the time such cancellation actually took place; but in the view 
that we take of the case, it is immaterial whether it was canceled be- 

_ fore the death of the mare or afterwards. 

The judgment for the amount of insurance on the mare is re- 
versed, and for the insurance on the horse is affirmed, and judgment 
will be entered in this court in conformity to this opinion. Judg- 
ment accordingly. The other judges concur. 





Report of Decisions. 


SUPREME COURT OF MISSOURI. 


GIDDINGS ) 


U8. > 


PHCENIX INSURANCE COMPANY.*) 


It was alleged in the petition that a previous policy on the property was 
issued and twice renewed by the agent who agreed with the claimant 
that he would keep it renewed from year to year, that the claimant 
should have time to pay the premiums at his convenience, that the agent 
informed him that the policy sued on had been renewed, and would not be 
affected if renewal certificates were not delivered prior to aloss. The 
answer set up that no renewal contract had been made, that no premium 
was paid without which the policy stipulated thatjit could not be renewed, 
and that the agent informed the claimant that he was not authorized to 
renew without payment of premium. 

Held, That the burden of proof was on the claimant and the question was for 
the jury. 

An allegation of improper evidence will not be considered on appeal when not 
assigned as areason for granting a motion for a new trial. 


Norton, J. 

This is an action to recover $350 for the:loss of a house by fire, 
alleged to have been insured by defendant. It is substantially 
alleged in the petition that defendant, by its agent Bryan, issued its 
policy to plaintiff, dated December 8, 1877, insuring said house for 
the period of one year; that on the eighth February, 1879, said 
policy was continued, by renewal, for one year, and in 1880 for one 
year more; “that it was agreed between plaintiff and Bryan, defend- 
ant’s agent, that said policy should not expire; that said Bryan 
should keep the same continued by renewal from year to year; and 
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also agreed that plaintiff should have time to pay premiums, and 
pay the same at his convenience; that plaintiff was informed by 
defendant’s agent that his policy commencing in 1881, for one year, 
had been renewed, and that it would not affect his policy if cer- 
tificates of renewal were not delivered before any accident by the 
burning of the property insured; that on the nineteenth of Septem- 
ber, 1881, the house was destroyed by fire, of which due notice was 
given, but defendant refused to adjust and pay the loss. 

Defendant in its answer, after denying the averments of the peti- 
tion, sets up that the policy mentioned in the petition expired on the 
eighth of February, 1881, and that plaintiff neither made, nor 
attempted to make, any contract or agreement whatever for the 
renewal of said policy on the said eighth of February, or at any 
other time, and that plaintiff has not at any time paid, or offered to 
pay, any money for the renewal of said policy; that the policy 
specifies that 1t can only be renewed by payment of the premium, 
and that the plaintiff was informed by defendant’s agent that he 
was not authorized to renew said policy without the payment of 
the premium therefor on such renewal. 

On the trial, judgment was rendered in favor of the defendant, 
from which the plaintiff has appealed, and assigns for error the 
action of the court in giving and refusing instructions. It is 
sufficient to say, of the instructions that were given, that it clearly 
appears from them that the court tried the case on the theory 
that all contracts and negotiations between plaintiff and defendant’s 
agent, as to the terms and contract of insurance of the property 
in question, and the renewal thereof, had or made before or at the 
time of the issuing of the policy, must be considered as merged in 
the written policy; and that unless defendant did, by its agent, 
renew said policy, and thus continue it in force fill the eighth of 
February, 1881, and did, by its agent, within one year before the 
eighth February, 1881, or after that tame, and before the loss 
occurred, agree with plaintiff to renew said policy for another year 
from the eighth February, 1881, the jury should find for the defend- 
ant; and that if they believed that such agreement, as above set 
forth, was made, they should find for the plaintiff. The instructions 
that were given embraced this theory of the case, and the question 
as to whether or not such agreement upon which plaintiff's right to 
recover rests, was fairly submitted to the jury. The evidence on this 
question was conflicting, and whether it preponderated for or against 
the plaintiff was for the jury, and not for us, to decide. We have 
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been cited to a large number of authorities by counsel on both 
sides, and, without entering into a critical analysis of them, it is 
sufficient to say that many of them have no application to the case at 
bar, and those of them that are applicable sustain the theory on 
which the case was tried. 

The point made that the court admitted improper evidence cannot 
be considered, because in the motion for new trial no such ground 
was assigned as a reason for granting the motion. 

Judgment affirmed, in which all concur. 





